THE SUPREME COURT OF ALABAMA. 





Hanrick vs. Andrews. 





Error to the Circuit court of Montgomery. 

Assumpsit on a bill of exchange, tried before A. Mar- 
tin, J. 

The defendant in error brought an action of assump- 
sit against the plaintiff, in the Circuit court of Montgo- 
mery, as the drawer of a bill of exchange, of the follow- 
~ ing tenor: 

“ $7000. New York, Dec. 20th, 1836. 

“Seventy-seven days after date of this first of ex- 
change, (second of the same tenor and date unpaid,) pay 
to Messrs. Hanrick & Forest, or order, seven thousand 
dollars, negotiable and payable at the Bank of Mobile, 
for value received. E. Hanrick. 

“To Daniel Carpenter, Montgomery, Ala.” 

Which bill was endorsed by Hanrick & Forest, to 
Pond, Converse & Wadsworth, and by Pond, Converse & 
Wadsworth, to the defendant in error. 

To the declaration, the plaintiff pleaded— 

First— Non-assumpsit; 

Second—That the bill of exchange was made in New 
York, and the consideration of said bill was usurious in 
this, that more than seven per cent. interest was reserved 
upon the loan made; that by the law of New York, the 
contract was wholly void. 

The second plea being demurred to, was adjudged bad 
by the court, and the case was submitted to the jury on 
the general issue. 

The presiding judge sealed a bill of exceptions, which 
informs us that the defendant in error read to the jury 
the bill of exchange, with its endorsements, and proved 
that the same was protested for non-payment, and notice 
thereof given to the plaintiff in error. 
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The plaintiff then offered in evidence, a law of the 
State of New York, which was admitted to be regularly 
and duly authenticated, and in force in that State at the 
time the bill was drawn and negotiated. In addition to 
which, the plaintiff in error offered to prove, that the bill 
was drawn, accepted and endorsed in the city and State of 
New York, and made to enable him to raise money upon 
it—*and that all the parties to the bill became such, at 
the request, and for the accommodation of himself. The 

plaintiff in error further offered to prove, that the con- 
. sideration of the bill, was a loan of money made to him, 
by H. M. Andrews & Co.; that the agreement between 
H. M. Andrews & Co., and himself, in relation to the loan, 
was made in the city and State of New York, on or about 
the eleventh of January, eighteen hundred and thirty- 
seven. 

By the agreement with H. M. Andrews & Co., the 
plaintiff in error was to receive six thousand three hun- 
dred dollars for the bill, ten per cent. being deducted from 
the face of the same, for exchange and interest. In pur- 
suance of that agreement, the plaintiff received from 
H. M. Andrews & Co., the sumagreed on the eleventh of 
January, eighteen hundred and thirty-seven, in the State 
of New York. Further, the plaintiff in error offered to 
show, that at the time the agreement was made with 
H. M. Andrews ¢ Co., and the money paid to him, the 
current rate of exchange betwen New York and Mobile, 
was from three to five per cent. 

This evidence was offered by the plaintiff in error, to 
prove that the contract on which the bill was negotiated, 
was illegal, usurious, and void, by the Jaws of New York 
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—all of which was objected to by the defendant in error, 
because the bill was payable in the State of Alabama; 
and whether the bill was founded on a usurious consid- 
eration, should be determined by the laws of that State, 
and not the law of New York. And the objection was 
sustained by the court, and the evidence rejected: where- 
upon the plaintiff excepted, &e. 

The defendant in error then offered to read to the jufy, 
from a volume purporting to be a printed copy of the re- 
vised statutes of the State of New York, a law of said 
State, giving ten per cent. damages upon the sum drawn 
for, upon any bill of exchange protested for non-pay- 
ment, drawn by any person in the State of New York, 
upon any person in any other State than North Caro- 
lina, South Carolina, Georgia, Kentucky and Tennessee. 
He also offered, in connection therewith, a printéd extract 
from the Appendix to the volume, in these words: 

“When the printing of the revised statutes shall be 
completed, the reviewers, or any two of them, shall 
certify the same to have been compared by them with 
the original acts, and with the acts amending such ori- 
ginals, and shall deposit @ copy so certified, in the of- 
fice of the Secretary of State, which shall be conclu- 
sive evidence of such statutes: such certificate shall be 
printed in each copy of the revised statutes, published 
under the direction of the reviewers, and every copy so 
printed by the printers employed for that purpose, in 
which such certificate shall be inserted, may be read in 
evidence in all courts of justice, and before any officer, 
board or body in this State.” 

The defendant in error then offered in evidence a 
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printed certificate, answering to that required by the ex- 
tract read from the Appendix, dated the fifth of June, 
eighteen hundred and twenty-nine; to all of which evi- 
dence, the plaintiff in error, by his counsel, objected, and 
prayed the court to exclude the same from the jury; but 
his objection was overruled, and the evidence read to the 
jury—whereupon the plaintiff excepted, &c. 

The law of New York, offered to be read in evidence 
by the plaintiff, and rejected by the Circuit court, isa 
statute of that State, which declares that the legal rate 
of interest there shall be seven per cent, and no more, 
“for the loan or forbearance of any money, goods, or 
things in action.” ; 

The fifth section of the act, which is principally relied 
on, is in these words: 

“* Section 5. All bonds, bills, notes, assurances, convey- 
ances, all other contracts or, securities whatever, and 
other deposites of goods, or other things whatsoever, 
whereupon or whereby, there shall be reserved, or taken, 
or received, or agreed to be reserved or taken, any greater 
sum or greater value, for the loan or forbearance of any 
money, goods, or things in action, than is above pre- 
scribed, shall be void,—but this section shall not extend 
to any bills of exchange or promissory notes, payable to 
’ order or bearer, in the hands of an endorsee or holder, 
who shall have received the same in good faith and for 
valuable consideration, and who‘had not, at the time of 
discounting such bill or note, or paying such considera- 
tion for the same,—actual notice that such bill or note, 
had been originally given for an usurious consideration, 
or upon an usurious contract.” 
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This is so much of the record, as need be recited, in 
order to a proper understanding of the questions which 
have been raised in the cause. 


Campbell, for plaintiff in error. 
Gayle §& Craighead, coutra. 


Campbell, for the plaintiff in error.—The principle for 
which we contend, is, that the law of New York is to 
be regarded, in the construction of this contract. It was 
proven, that the contract under which interest was re- 
served, Was made in New York. 

The prohibitions of the statute extend directly to such 
reservations. The statute is sought to be evaded by the 
fact, found in the contract, that the bill taken, was pay- 
able ont of New York. 

The contract was one of loan. The interest on that 
loan was settled in New York. The security for the 
payment of that loan was completed there. Can the 
mere fact, that the security was taken payable else- 
where, make a difference? What opportunities for de- 
feating the objects of the statute, would be afforded by 
such a construction ? 

The doctrine is admitted, that all the consequences to 
arise from the non-fulfilment of a contract, are to be de- 
termined by the place where that contract is to be per- 
formed. 

In this case, the 1InrEREST complained of, will not fol- 
low the breach of the contract; it entered its inception ; 
it forms a part of the security for the return of the loan; 
it composes a part of the principal debt. 
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There is a wide distinction between the cases. Where 
interest follows, as settled damages, it is governed by the 
place of performance, for there, damage occurs—(Confi. 
Laws, 8 Mart. 27.) 

It is in this view that the civil law writers consider it, 
One of them defines interest to be the profit payable to 
a creditor, upon the money that is due to him—(Martin 
respecting de Jurisprudence.) Another defines it the in- 
demnity due to a creditor, for the loss he has sustained 
in his patrimony, and the privation of his gains—(‘Touil- 
lier, 3.) 

The writer of the Treatise on Equity, says, that “ in- 
terest was not esteemed by them (civilians) as any natu- 
ral produce, but given only in certain cases, to recom- 
pense a delay of payment”—(Fonb. Eq. 643.) 

It would, then, be the consequence of those principles, 
that damages are to be estimated where the performance 
was to occur; that interest is to be governed by the law 
of the place of payment. 

But, where the contract is one for the loan of money, 
and interest is the compensation for its use, the principle 
is opposite. ‘Then, the docus of the contract is likewise 
that where the profit is reserved—and the validity of 
both is to be tested in that place. 

Thus,—if I make a note payable in New York, and 
fail to pay,—the interest of New York is due:—but 
when I make a contract payable in New York, and am 
to pay for the use of the money in the mean time,—the 
place where the loan is made, is the place to determine 
the validity of all the stipulations in the contract. 

What is the common practice among men? Nota 
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perfect standard of what the law is—but it explains 
what it is universally understood to be. 

Did any bank ever enquire the rate of interest of New 
York, or of England, when a bill was presented for dis- 
count, payable in those countries? or is it pretended, that 
all the transactions in mercantile paper in the United 
States, are violations of law ? 

This distinction between discount and interest, in de- 
termining the law of the contract, is very strongly ex- 
pressed in a quotation from Burgundius—cited in 8 
Martin, 28.) It is str6éngly enforced in the opinion of the 
court, in the case I have cited—(8 Martin, 27, and fol- 
lowing.) Itis stated, that this case is overruled by 
Judge Story, with the approbation of Chancellor Kent. 
The point on which there is supposed to be a difference, 
is the right of the party to contract, with reference to 
either place. 

Now, in relation to the contract of interest, Martin 
does not assert there is any such right: on the contrary, 
he denies the right to reserve in the contract, a greater 
rate of interest than the Jer loct contractus Will permit— 
(8 Mart. 27.) | 

But he denies this, with regard to the rate of interest 
deducted out of the contract. Judge Story evidently re- 
gards him as asserting, that interest (ez mora) is regula- 
ted by the lex loci contractus, a doctrine he repudiates ; 
and by his failure to distinguish between the two, falls 
into the error. The proposition last announced by Judge 
Story, as containing the substance of the authority, is 
identical with that of Martin. It is at war with his 
conclusions upon the criticism of Martin. He admits the 
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proposition, “ that a contract, void by the law of the 
place of payinent, is void every Where, though’ the con- 
tract is valid by the law Where the contract was made, 
and interest stipulated... Yet, he says where interest 
forms a part of the contract, the dex loci prevails, unless 
it shall appear the parties had in view another place— 
admitting the proposition, that there may be two places 
of contract: adopting the very proposition, which he 
had before reprobated Martin for adopting. 

When it shall be examined, I have no fears but that 
the reasoning in the case of Martin, will stand the test 
of scrutiny, and will be sanctioned by this court, and 
the Supreme court of the United States. 

The other proposition is, that the contract was actu- 
ally for the return of the money to New York. Ex- 
change, I understand to be a comparison of the curren- 
cies of two countries. Exchange is at par, when a given 
amount of money at one place, will purchase the same 
amount at another place; and the difference of exchange, 


is the excess required to be given of the one. to purchase 


the same amount of the other. Where Andrews & Co. 
stipulate for interest and exchange, their stipulation is 
intended to cover the expenses of all the delay and risk, 
incident to a receipt of the money at Mobile. Such be- 
ing the case, his loan is actually a loan made in New 
York, to be returned to New York by the borrower. 
The case of Lomass vs. Barker, was of advances made 
in New Orleans, to be reimbursed by drafts on New 
York. The court say, that the lender had the right to 
the difference of exchange, and in default of payment, to 
New Orleans interest. It was, therefore, a New Orleans 
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_contract.. So, here all these iteins are included, so as to 
determine the locality to be,New York. 

Thirdly—The court should have admitted the evidence, 
and left it to the jury, if there was any intention to vio- 
late or evade the statute of New York. 


Gayle, for defendant in error.—The case in 8 Martin’s 
Rep. 1, is where a note was given in New Orleans, pay- 
able in New York, reserving ten per cent. interest, which 
was legal in the former, but usurious in the latter place. 
If the decision in that case can be sustained, the case is 
with plaintiff in error; and the adjudications, without 
conflict, in Europe and America, will be overturned. 

The principle stated by Chancellor Kent, (v. 2, p 459,) 
in his Commentaries, is as follows: “If the contract be 
made under one government, and is to be performed un- 
der another, and the parties had in view the laws of 
such other country, in reference to the execution of the 
contract, the general rule is, that the contract, in refer- 
ence ¢o its construction and force, is to be governed by the 
law of the country or State in which it is to be exe- 
cuted.” 

Judge Story, in his Conflict of Laws, p. 238, lays down 
the proposition thus: “But where the contract is either 
expressly or tacitly to be performed in any other place, 
(than the place of making the contract,) there, the gene- 
ral rule is in conformity with the presumed intention of 
the parties, that the contract, as to its validity, nature, ob- 
ligation and interpretation, is to be governed by the law of 
the place of performance.” 

The first case is the one in 2 Burrow’s R. 1077, 1078. 
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This was the case of a bill of exchange. The case in 1 
J. R. 93, is the case of a promissory note, void by the laws 
of France, but valid in New York, where it was payable. 
The case in 4 Johns. it. 285, is also the case of a note 
made in Jamaica, and payable in New York. The case 
of Thompson vs. Powles, referred to in 2 Kent, 460, is 
also the case of a note, made in England, and payable 
in America. This contract, or note, on its face, was void 
by the laws of England, because it reserved a higher 
rate of interest than those laws allow. The contract 
would have been void if payable in England, but as it 
Was payable in America, it was held not to be usurious. 
Here are three cases, of notes which arein point. Asto 
the general principle, as laid down by Kent and Story, 
we refer to the following authorities, which include as 
well the principle as the exceptions—(Story’s Confl. of 
Laws, 233, 234, 238, 243, 248, 254; 2 Kent’s Com. 459, 
460, 461; 6 Peters’ R. 172 to 202; 2 J. R. 235; 2 Bur- 
row, 1077; 1 J.R. 93; 4 Term R. 182; 7 do. 242; 34. 
R. 263; 8J.R. 189; 17 J. R. 511; 45. R. 285; 4 Gal. 
R. 371; N. Hampshire R. 405.) 

Acceptances of bills are deemed contracts in the place, 
and are to be performed—(Story’s Confl. of Laws, 263, 
274; 4B. & Ald. 654)—therefore, if an acceptor be an 
accommodation acceptor, payments under a contract 
made with drawee, will be deemed payments of the 
drawee in the place of acceptance—(Story’s Con. c. 266.) 
The points on which the demurrer was sustained, were 
the same as those contained in the evidence rejected— 
(See record.) ! 

The plaintiff was an innocent endorsee, (see record,) 
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and the evidence rejected only tended to show usury in 
H. M. A@rews & Co. 

It is not perceived what influence the agreement as to 
interest, can have in this case. It is certain that no in- 
terest is stipulated in the contract—(See bill of exchange.) 


Craighead, also for defendant.—Bill drawn in New 
Orleans on Philadelphia, a foreign bill—(2 Peters’ Rep. 
486, 170.) Lez loci the place of payment—(6 Cond. R. 
U. S. 22, note.) 

Laws of one country to have no ex-territorial force, 
&c. except from comity. No nation should acknowlege 
the validity of foreign laws, which would affect contracts 
entered into with a view to other laws—(6 Cond. U.S. 
Rep. 21.) 

Subsequent endorser not competent to prove facts in 
discharge of prior endorser; and the drawer of a note 
can not discharge endorser—(S Peters’ R. 12.) Where 
rate of interest is expressed at legal rate, there must be 
an intention knowingly to contract for, and take usuri- 
ous interest. But if both act bona fide and innocently 
the law will notinfer a corrupt agreement—(9 Peters’ R 
399—settled in the time of Croke Elizabeth, 642; ibid. 
741; Croke James, 507; also 9 Peters’ R. 400, 401, 402, 
403; 6 Peters’ R. 203,204; 2 Johnson’s R. 241; 4 John. 
287.) 


7 


COLLIER, C. J.—The course of the arguments at the 
bar, leads us to enquire— 

First—Was the plaintiff foreclosed by the judgment on 
demurrer to his second plea, from introducing evidence 
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to shuw that the transaction with H. M. Andrews & Co. 
was usurious, according to the law of New yak? 

Second—lIn determinining the question of wsury, in the 
negotiation of the bill, does the law of Alabama, or New 
York, furnish the rule of decision ? 

Third—Was the evidence offered to the jury, by the 
plaintiff in error, to establish wsury,— admissible, as 
against the defendant? 

Fourth—Was the law read from the revised statutes of 
New York, at the instance of the defendant in error, le- 
gally admitted in evidence ? 

° First—The second plea, it may be remarked, is ob- 
jectionable in itself, and does not present, by direct aver- 
ment, the legal question which the defendant in error 
proposed to raise. ‘True, it alleges the bill to have been 
made in New York, but it does not aver that the loan 
which formed its consideration, was made, or agreed for, 
there. Besides, the defence of usury, as it avoids the 
contract, is clearly allowable under the plea of non-as- 
sumpsit; for which cause, however, a special plea, dis- 
closing with particularity the facts proposed to be proved 
in the defence, would not be bad, as with us special de- 
murrers are not tolerated. 

So that, without passing upon the merits of the de- 
fence, the Circuit court may have adjudged the second 
plea (for some one, or all the causes we have indicated,) 
to be bad. 

But, even conceding the plea to have tendered the pre- 
cise defence, which the plaintiff proposed to make by 
his evidence, and the judgment on demurrer, did not, of 
itself, authorise the rejection of the evidence, if it were 
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legally admissible. ‘This point was directly presented, in 
the case of Cummins vs. Gray, (4 Stew. & Por. R. 403.) 
In that case, a demurrer to the declaration had been over- 
ruled: at a subsequent tevin, the plaintiff demurred to 
the defendant’s pleas, and though the court believed the 
pleas to be bad, yet, as the declaration was considered ' 
defective, the demurrer was Visited upon it, and a judg- 
ment rendered against the plaintiff. 

In this court, it was assigned for crror, that the Cir- 
cuit court erred in sustaining the plaintifi’s demurrer to 
his declaration, because the saine court, at a previous 
term, had overruled a demurrer at the instance of the de- 
fendant. The court considered the assignment not well 
taken, the objection to the declaration on the plaintiff’s 
demurrer, being presented in a different form, than when 
dernurred to by the defendant. 

The court proceed further to remark, that “it may so 
happen, where a special plea, containing matter which 
would be good under the general issue, has been over- 
ruled on demurrer, and the defendant offers evidence of 
the same defence under the general issue; or it may be 
so, where a motion in arrest of judgment is made, on the 
same objection to the declaration, for which a demurrer 
has been overruled; and, on the same principle, the sup- 
posed insufficiency of the declaration, was subject to an 
independent consideration on the demurrer to the pleas.” 
The judgment on demurrer, then, interposed no objection 
to the introduction of the facts disclosed in the plea, as 
evidence under the general issue. The case cited is de- 
cisive of the question, and reason fully warrants the con- 
clusion. 
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Second—The solution of this question renders neces- 
sary an examination, to some extent, of the doctrine in 
tegard to the lex Ivci contracius. In considering this 
branch of the law, we are sensible, that we undertake 
atask of no ordinary difficulty—for no legal topic is 
more embarrassed by refined distinctions, and the con- 
flicting decisions and dicta with which the books, both of 
the civil and common law, abound. This branch of ju- 
risprudence is far from being matured, but owing to the 
increase of litigation, and of consequence, its variety 
throughout the commercial world, it may be considered 
in a state of rapid advancement towards the establish- 
ment of rules and principles by which the application 
of foreign laws, may, in all cases, be readily determined. 
Influenced by this state of things, we propose little more 
than merely to review the authorities within our reach, 
and state our conclusion on the point before us, with refe- 
rence to the facts upon the record, instead of making the 
general enquiry, how far contracts are governed the by 





lex loci celebratus contractus. 

The general proposition, that the laws of a country 
have no binding force extra éerritorium, is certainly true ; 
their authority is admitted abroad, not ex proprio vigore, 
but ex comitate; or, as Huberus expresses it, guatenus sine 
prajudicio indulgentum frieri poiest—(Story’s Confl. of L. 
37; 2 Kent’s Com. 457; Blanchard vs. Russell, 13 Mass. 
Rep. 6.) 

Mr. Justice Story considers that the phrase, “ comity 
of nations,” is most appropriate, as indicating the foun- 
dation and extent of the obligation of the laws of one 
nation within the territories of another. The extra-ter- 
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ritorial influence of laws, is derived from the voluntary 
consent of the nation within which its application is pro- 
posed; and they are tacitly adopted jure gentiwm, in the 
absence of any positive rule, affirming, denying, or re- 
straining their operation; unless they are repugnant to 
local policy or prejudicial to local interests. It is not the 
comity of courts, but the comity of nations, whieh au- 
thorises the administration of foreign laws within the 
limits of another sovereignty—and subject to the limita- 
tions we have mentioned, the courts can exercise no dis- 








cretion on the subject. 

The principle upon which one State recognises and 
applies the laws of another, relative to contracts, results 
from the courtesy, comity, or mutual convenience of na- 
tions, between which commerce has introduced dealings. 
In fact, the necessary intercourse of mankind, requires 
that the acts of parties valid where done, should be re- 
cognised in other countries, provided they be not contra- 
ry to good morals, or repugnant to the policy or positive 
institutions of the State—(2 Kent’s Com. 454; 13 Mass. 
R. 6; 4 Cowen’s R. 511, et post in note, and case cited ; 
Story’s Con. of L. 232 to 248; Goodman vs. Munks, 8 
Porter’s R. 84, and cases there cited.) 

And we understand the doctrine to be settled, that per- 
sonal contracts are to have the same validity, interpreta- 
tion and effect, in every other country, which they have 
in the country where they were made, or are to be per- 
formed. Parties are presumed to be conversant of the 
laws of the country in reference to which they contract, 
and to stipulate with regard to them; and it is a max- 
im, that locus contractus regit actwm, unless the parties 
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have manifested a contrary intention—(Bank of the U. 


8. vs. Donally, 8 Peters’ R. 361; Watson vs. Orr, 3 Dev. 


R. 161; 2 Kent’s Com. 458.) 

In regard to the /ex loci, When the contract is silent as 

to the place of performance, there is but little difficulty 
in determining what law is to govern; but when its 
performance is contemplated in another country, ques- 
tions the most embarrassing arise—(2 Kent’s Com. 455, 
459; Story’s Con. of L. 9, 10, 25, 29, 303, 307; 4 Cow. 
R. 510, note a.) In stating the general rule, as applica- 
ble to the latter description of contracts, there is but little 
difference in the books. _ 
* Mr. Chancellor Kent says, “If a contract be made un- 
der one government, and is to be performed under ano- 
ther, and the parties have in view the laws of such other 
country, in reference to the execution of the contract, the 
general rule is, that the contract, in respect to its con- 
struction and force, is to be governed by the law of the 
country or State, in which it is to be executed”—(2 Kent’s 
Com. 459.) 

Mr. Justice Story expresses himself on the subject thus: 
“ Where the contract is either expressly or tacitly to be 
performed in any other place, there, the general rule is 
in conformity to the presumed intention of the parties,— 
that the contract, as to its validity, nature, obligation and 
interpretation, is to be governed by the law of the place 
of performance”—(Story’s Con. of L. 333.) 

In Blanchard vs. Russell, (13 Mass. R. 4,) in an elabo- 
rate examination of the Jez loci, the court remark, “ that 
itis now aprinciple generally received, that contracts 
are to be construed and interpreted, according to thelaws 
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of the State in Which they ore made, unless from their 
tenor it is perceived that they were entered inio with a 











view to the laws of some other State—(Sec further, Van 
Reimsdyke vs. Kane, 1 Gallison’s R. pie Thompson vs. 
Ketchan, 8 Johns. R. 189; Fanning vs. Consequa, 17 
Johns. R. 511; Harrison vs. Sterry, 5 Cranch’s R. 289; 
Slocum vs. Pomeroy, 6 Cranch’s R. 221; Smith vs. Mead, 
3 Conn. R. 253; Toureo vs. Cassin, 1 Nott §- McC. R. 178; 
Ball vs. Gaillard, 1 Nott & iicC. Rep. 67; Medbury vs. 
Hopkins, 3 Conn. Rep. 472; Thompson vs. Ketcham, 4 
Johns. R. 288, and note J, and cases there cited; Har- 
man vs. Harman, 1 Baldwin’s R. 150, cited from Amer. 
Jurist, April, 1838, p. 178; De Sobry vs. Terrier, 2 Har. 
& Johns. R. 220; 2 Fonb. Eq. 445, and note ¢; Comyn 
on Usury, 8, 9, 152, 153; Law Lib. vol.5; 3 Dall. Rep. 
374, note; Anan vs. Fanning et al, 3 Johns. Ch. R. 
602, 610; Conframp et al. vs. Bunel, 4 Dall. R. 419.) 
Having taken this brief view of the general doctrine 
of the lex loci, We proceed to a more particular examina. 
tion of the question before us. It is clearly inferable, 
from what has been already said, that where parties enter 
into a contract, without any stipulation for interest, but 
upon which, on default of prompt payment, interest ac- 
crues, its rate must be admeasured by the scale prescribed 
by the laws of the country where the contract was made; 
unless the parties contracted in reference to another ju- 
risdiction—in which case, the law of the place of pay- 
ment will ascertain the quantum of interest. This pro- 
position is conceded by the counsel for both parties; 
but the counsel for the plaintiff insists, that where the 
parties themselves have stipulated a particular rate of 
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interest, the lex loci celebratus must determine the legali- 
ty of the stipulation—that the contract, if invalid where 
made, is void in every other country in which it is sought 
to be enforced. 

To sustain this argument, we have been referred to 
the case.of Depau vs. Humphreys, (8 Martin’s Rep. 27, 
28.) In that case, the very point came directly in judg- 
ment, and is most elaborately and learnedly considered, 
with a review of many authorities, deduced both from 
the civil and common law. The learned judge who 
pronounced the opinion of the court, after remarking 
that the legal rate of interest, is the measure of damages 
in obligations to pay money—that the Roman law did 
not contemplate interest as a profit, at the time of the 
contract, but only as a consequence resulting from a de- 
lay of payment; and that therefore it was regulated,— 
by the lex locus destinat@ solutionis, proceeds as follows: 
“ But in a loan of money, nothing is more common, in 
countries where the parties are not restrained by law to 
one rate of interest, to stipulate a particular one, (by 
their convention,) within the scope of which the law al- 
lows ; and this interest is called conventional, by contra- 
distinction from the legal interest ex mora. 

“Jn such a case as the object of the conventional in- 
terest, is to afford to the lender a compensation for the 
profit he foregoes, in yielding the use of his money to 








osthe borrower, it should seem that the circumstance of 


the place of payment, differing from that in which the 


gender parts with his money, ought to have no influence 


in the fixation of the rate of interest.” The learned 
judge then refers to previous decisions, in which that 
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court had decided, First—That an instrument, as to its 
form, and the formalities attending its execution, the 
mode of construing it, the meaning to be attached to the 
expressions by which the parties have contracted, and 
the nature and validity of the contract, was subject to 
the laws of the place where it was made. Second— 
That the laws of the place where the contract is to be 
executed, must regulate its performance, continues his 
Opinion thus: “If these principles be correct, there must 
be two loci coniractus’ to be considered in law, in a con- 
tract which is to be performed ina different place than 
that in which it is entered into; locus celebratus contrac- 
tus; locus solutionis; in many an instrument, more than 
two places as loci contracius are to be considered. The 
holder of a protested bill of exchange has his remedy 
against the acceptor, according to the laws of the place 
on which the bill is drawn; against the drawer, accor- 
ding to the law of the place in which the bill was drawn; 
and when there are several indorsers, he may have his 
remedy against each of them according to the law of the 
place where he indorsed. Reason points out, in every 
act, the place in which it is to take place, is to be con- 
sidered in ascertaining its validity and effect.” .The 
learned judge closes his argument with the conclusion, 
that in a note executed in Louisiana, on a loan of money 
made there, the creditor may stipulate far the legal rate 
of conventional interest authorised by the law of that 
State, although such a rate be disallowed in the place in 
which payment is to be made. 

In treating of the question before us, Mr. Chancellor 
Kent employs this language: “If interest be not stipula- 





Ci i tn 

















. 


30 REPORTS OF CASES IN 








Hanrick vs. Andrews. 





_— - a - 


o 


ted in the contract, and the money be payable at a given 
time, in a different territory, and there be a default in 
payment, the law of the place of payment regulates the 
allowance of interest, for the default arises there. The 
drawer may consequently be liable to one rate of dama- 
ges, and the indorser to another, if he indorses at a dif- 
ferent place, for every indorsement is a new contract. 
If, however, the rate of interest be specified in the con- 
tract, and it be according to the law of the place where 
the contract was made, though the rate be higher than 
is lawful by the law of the place where payment was 
to be made, the specified rate of interest at the place of 
the contract has been allowed by the courts of justice in 
that place, for that is part of the substance of the con- 
tract. The general doctrine is, that the law of the place 
where the contract is made, is to determine the rate of 
interest, When the contract specifically gives interest; 
and this will be the case, though the loan be secured by 
a mortgage on lands in another State, unless there be 
circumstances to show, that the parties had in view the 
iaw of the latter place, in respect to interest. When that 
is the case, the rate of interest of the place of payment is 
to govern”—(2 Kent’s Com. 460.) 

Mr. Justice Story, in an examination of the lex loci, in 
respect to foreign contracts, thinks that Mr. Chancellor 
Kent, in the citation we have made from his Commenta- 
ries, has correctly laid down the modern doctrine, and is 
fully borne out by the authorities—(Story’s Confl. of L. 
253.) But the learned judge is of opinion, that the case 
of Depau vs. Humphreys, is not a correct ascertainment 
of the law, even upon the authority of foreign jurists; 
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and after briefly noticing the case of Fanning vs. Conse- 
qua, (17 Johns. R. 511,) thus introduces the Lovisiana 
decision: “Another case has arisen of a very different 
character. <A note was given in New Orleans, payable 
in New York, for a large sum, bearing an interest of ten 
per cent., being the legal interest of Louisiana, the New 
York legal interest being seven per cent. only. The 
question was, whether the note was tainted with usu- 
ry, and therefore void, as it would be if made in New 
York. The Supreme court of Louisiana decided, that it 
was not usurious, and that the interest might be stipula- 
ted for, according to the law of Louisiana, or that of New 
York. The court seem to have founded their judgment 
upon the ground, that in the sense of the general rule, 
there are, or may be two places of contract; that in 
which it is made; and that in which it is to be perform- 
ed; locus ubi coniractus celebratus est; locus destinate so- 
lutionis; and therefore, if the law of both places is not 
violated, the contract for interest will be valid.” 

The learned judge, in supposing that the Supreme 
court of Louisiana considered it necessary to the defence 
of usury, that both the lex loci celebratus and the lex loci 
solutionis should be violated, fellinto an error. We have 
examined the opinion most carefully, and according to 
our understanding, the court intended to say, and have, 
in effect, so said, that there is one locus contractus, so far 
as it relates to the mode of construeing them, (contracts) 
the meaning to be attached to the expressions by which 
the parties bound themselves, and the nature and validity 
of the engagement. 

There is another locus contractus, as it respects. “the 
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performance,” which “must be according to the law of 
the place, where it is to take place.” That these two 
form the loci contracius, Which are to be considered in 
law, in a contract which is to be performed at a different 
place than that at which it is entered into; and that 
every question (depending upon its character) relating to 
such a contract, must be referred to the law of the one 
place or the other place, forsolution. Such isthe sense (and 
none other, as we understand it,) in which it was said 
by the Supreme court of Louisiana, that there were two 
doct contractus. We gather further from the opinion, 
that usury entered into the validity of contracts, and was 
to be ascertained in that case, by the law of Louisiana— 
that if the contract was free froin its taint, according to 
the law of that State, though it reserved a higher rate of 
interest than the law of New York authorised, yet it 
was valid every where; but if usurious in Louisiana, it 
was void in every other State, without regard to their 
local regulations. 

Mr. Justice Story, in the section immediately following 
“that we have quoted, admits that there may be two loci 
contractus in some sense. “ There is no doubt,” says he, 
“that the phrase ler Toei contractus may have a double 
meaning or aspect, and that it may indifferently indicate 
the place, where the contract is actually made, or that 
where it is virtually made according to the intent of the 
parties, that is the place of performance. Everard, as 
well as other distinguished jurists, refers to this distinc- 
tion. Voet places it in a strong light”—(Story’s Confl. of 
L. 248; see also 195.) The learned author then exam- 
ines the works of some of the foreign jurists on the 
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subject, and expresses the opinion, that they do not sus- 
tain the case of Depau vs. Humphreys. 

We have already seen, that Mr. Justice Story affirms 
the correctness of the rule, in regard to conventional in- 
terest, as stated by Mr. Chancellor Kent, but it does not 
appear (as argued for the defendant in error,) that the 
latter approves the criticism of the former, upon the Lou- 
isiana decision. All that is said in relation to it, is found 
in a note, in these words: “The decision, in this case, 
is accompanied with a full discussion of the authorities 
in the English and American Law, and of the opinions 
of the European continental civilians. The law of this 
case has been critically examined by Mr. Justice Story, 
(Com. on the Confi. of L. 248, 254,) and he does not 
think that the foreign jurists bear out the case”—(Note a 
2, Kent’s Com. 460.) 

We have noticed thus at length, the arguments and 
conclusions to be found in the Conflict of Laws, because 
they were much relied on for the defendant, and for the 
additional reason, that we desired to place them in juzta- 
position With the opinion in Depau vs. Humphreys, that 
it might be seen the learned author did not differ so 
widely from the court in that case, as he himself sup- 
posed. 

We now dismiss the authorities, to consider, for a mo- 
ment, the transaction in New York, in reference to the 
reason and nature of the thing. The evidence upon the 
record informs us, that the bill was drawn, indorsed and 
accepted in New York, to enable the drawer to raise 
money—that its consideration was a loan of money 
made to the plaintiff in error by H. M. Andrews & Co=+ 
9P 5 
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and that the loan was agreed for, and the money paid 
» to the plaintiff in the city and State of New York, about 
the eleventh January, eighteen hunded and thirty-seven. 
4 Even conceding that the stipulated place of payment, 
shall determine the validity of a contract, it is difficult 
to conceive how the law of that place can operate upon 
PJ a bill of exchange, so long as it remains in the hands of 
*’ the party for whose accommodation it was made—before 
he has actually negotiated it. Until then, no legal lia- 
bility is incurred by the parties toit, but it is only when 
put forth into the world, that it becomes an effective se- 
ir curity for money. Sw long, then, as the bill in question 
remained in the hands of the drawer, it was not an 
operative contract. Messrs. Andrews & Co. became its 
r} proprietors, by lending to the plaintiff a sum greatly be- 
low its nominal amount, and in this it is alleged the 
usury consists. The payment of the money under the 
f 4 agreement for a loan, and the transfer of the bill, must 
; be regarded as simultaneous acts, the former being a 
consideration for the latter; so that if the one be illegal, 
the other imposed no obligation in law. This, to us, 
would seem to be the deduction of reason—and though 
_ perhaps we might rest our opinion opon higher and less 
disputable ground, we are prepared to affirm it to be 

* © law. 
* The purchase of the bill was complete in New York, 
8 . interest upon the loan was there paid, or retained, 
ch is the same thing, so that from the proof in the 
> record, there is little pretence for saying that the plain- 
* tiff, or H. M. Andrews & Co., had in view the law of 
Alabama, in respect to the interest charged upon the loan. 
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Instead of there being “circumstances to show that the 
parties had in view the lawsof the latter place, in re- 
spect to interest,” the reverse is rather inferable. The 
bill did not contemplate the payment of interest upon its 
face, and it was only in defaultof payment at maturity, 
that interest ez mora, or more properly ex lege, could ac- 
crue. This, it is true, would be regulated by the law of 
this State; because it was here that the default must 
have happened. ‘This view is fully sustained by the rule 
cited from 2 Kent's Commentaries, 460, which we have 
shown has the sanction of the learned author of the Conflict 
Laws, and is decisive of the question, so far as it relates 
to the admissibility of the evidence rejected by the Cir- 
cuit court. 

The bill expressing on its face the place of payment 
to be in Alabama, is not conclusive to show that the par- 
ties contracted in reference to the interest prescribed by 
the law of this State. Jn the absence of proof, aliunde, 
such would be its effect, but extrinsic proof is clearly ad- 
missible to explain the intention of the parties. Reason, 
and the analogies of the law, authorize it. And in 
Thompson vs. Powles, (2 Simons’ R. 194,) the Vice Chan- 
cellor shows, that it is permissible to look beyond the 
contract itself. 1f the law were otherwise, the statute 
against usury in force, in the locus celebratus contractus, 
might be avoided with impunity, at pleasure. 

In citing, with approbation, the rule as laid down by 
the learned commentator on American law, we do not 
desire to be understood as either repudiating or approv- 
ing the case of Depau vs. Humphreys. We regard the 
authority of both as adverse to the defendants in crror, 
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but prefer taking the rule in the Commentaries as our 
guide; because we can do so without committing our- 
selves Upon the general question, whether the lex loci ce- 
lebratus, or the ler loci solutionis, Will decide the validity 
of the contract, where the place at which performance 
is stipulated, is different from that where it was made. 

We decline expressing any opinion upon the question, 
how far the difference of cxchange between New York, 
and Alabama, in favor of the former, can countervail the 
defence of usury, as interposed by the plaintiff in error, 
inasmuch as it is not necessary to a decision of the case 
by this court, and because a question precisely analogous 
(it is said) to that presented by the record, is destined 
soon to undergo an examination before the Supreme 
Court of the United States.* 

Third—This question was directly raised in Hackley 
vs. Sprague, (L0 Wend. R. 113.) That wasan action by 
the indorsee of a promissory note, against the maker, 
and it was objected, that under the latter part of the 
fifth section of the interest act, as contained in the New 
York revised statutes, the defence of usury was not al- 





*Nore.—The case alluded tois Andrews vs. Pond, et al. 13 
Peters’ Rep. ---. This case sustains our opinion on the main 
question, viz., that the law of New York is the criterion by 
which it is to be ascertained, whether the contract is usurious. 
The court also detcimine, that on a loan of money in New 
York, to be repaid in Alabama, it is allowable for the lender to 
reserve the market rate of exchange, in addition to legal inter- 
est, though it may exceed the cost of transportation of specie, 
insurance, &c., if the reservation be made bona fide, and not 
with intent to evade the law against usury. 
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lowable. But the court thought otherwise, and thus 
express their opinion on the point: “It is presumed that 
the intention of the Legislature was to protect the inno- 
cent holder for a valuable consideration, who had receiv- 
ed the note in the usual course of trade, before it was due. 
The law merchant goes no farther in any case, when the 
maker has a legal or equitable defence, as against the 
payee; and where the Legislature declare a note void, 
they surely intend to extend the same defence to the ma- 
ker, which he would have if he had paid the note to the 
payee. The true construction of this section is, that 
usurious paper shall not be avoided in the hands of an 
innocent holder for value paid, when received in the usual 
course of business,—that is, before it arrives at maturity. 
If it is transferred afterwards, the holder takes it as he 
does all other negotiable paper, subject to any defence, 
which the maker has, as against the payee.” 

Thus, we discover that it is incumbent upon an indor- 

see, if he would prevent wsury from being set up against 
him, to show that he became the innocent holder of the 
paper, for a valuable consideration, before its maturity. 
Nothing of this kind seems to have been shown or at- 
tempted by the defendant in error. 

Fourth—The statute of New York, which was read 
to the jury by the defendant, was contained in a book, 
printed and published under the authority of that State. 
According to the law, as admitted in this State, the act of 
Congress of May, seventeen hundred and ninety, has not 
been considered as excluding all other modes of authen- 
ticating the acts of the Legislature of a sister State, but 
the statute book has been received as evidence of them, 
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where the ‘nest unseen to have nies published under 
the sanction and direction of the public—(Huff vs. Camp- 
bell, 1 Stew. R. 543; Cox & Cox vs. Robinson, 2 Stew. 
& Por. R. 94.) Such evidence has also been adinitted in 
some of the other States—(Thompson vs. Musser, 1 Dal- 
las’ R. 462; Biddis vs. James, 6 Binney, 321; State vs. 
Stade, 1 Chip. R. 303; Young vs. The Bank of Alexan- 
dria, 4 Cranch, 388.) 

There was, then, no error in admitting the statute of 
New York to be read to the jury—but for the rejection of 
the evidence offered by the plaintiff in error, the judgment 
of the Circuit court is reversed,.and the case remanded. 
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SWIFT VS. FITZHUGH. 


1, Where, by the laws of another State, a deed, or other instru- 
ment, is required to be recorded: if such deed or instrument 
be authenticated under the act of Congress, it will have the 
same effect in this State, that it was entitled to by the laws of 
the State whence it came. 


2. A deed, executed and duly recorded in another State, which, 
by the laws of that State, is made evidence in her courts with- 
out further proof—is also, in pursuance of the act of Congress, 
evidence, without further proof of its execution, in this State. 


3, And a copy of an original deed thus authenticated, the original 
being lost, will have the same effect, as the original would 
have, if produced—both as to its contents, and the acknow- 
ledgment of its execution. 


A, The statute of this State, (Aik. Dig. 284,) authorises the Se- 
eretary of State to certify copies of the acts of the several 
States, on file in his office, and makes such certified copies evi- 
dence. 


5, And in such certificate, the part of an act relating to the sub- 
ject in controversy, need only be set out: and not the whole 
act. 


6. Where plaintiff claims under a deed alleged to be lost—proof, 
that the original was placed in the hands of counsel, for the 
purpose of instituting the action ; and that to obtain evidence 

' of its execution, it was sent in a commission to one D, residin 
in Kentucky, who informed the witness by letter, that he ha 
by mail forwarded the commission, deed, &e., in an enclosure, 
directed to the clerk of the court at Mobile; but which pack- 
age, it appeared, never reached Mobile—is considered sufficient 
to establish the former cxistence of the deed, and its loss. 


7. The correspondence between D and the witness, is equivalent 
to a demand of the instrument; aid is sufficient, D being a 
non-resident, without taking his deposition to prove the fact. 
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8. The statute of eighteen hundred and twenty-four, (Aik. Dig. 
207,) does not require proof of the execution of a deed, exe- 
cuted in another State, as a condition of its registration. The 
act presumes this to have been done in the county where the 
deed was executed :—and requires it to be recorded in the 
county to which the property covered by it is removed, for the 
purpose of giving notice of the incumbrance. 


9. A post-nuptial settlement, made in pursuance of an ante-nup- 
tial agreement, is not within the letter or spirit of the terms 
” alot trust, mortgage, or other legal incumbrance,” as used 
in the act of eighteen hundred and twenty-tour. 


10. And the act does not require such an instrument to be recor- 
ded 


11. A witness, who has executed a deed, renouncing title to pro- 
perty, the validity of which he denies, is competent to prove its 
execution, although he may since have made a contract dis- 
posing of the property, to one of the parties to the aetion. 


12. It appears, that the objection, that a witness cannot be al- 
lowed to impeach an instrument of writing signed by himself 
—is confined to the interest of the witness, in the event of the 
cause. 


13. If a deed be obtained by duress, or by false and fraudulent 
practices—it has no legal existence: but where one signs a 
marriage settlement, the contents of which he does not know, 
or seek to know— it is equivalent to giving the grantee a carte 
blanche, as to its terms. 


14. Fraud is a question of law, though in general, left to a jury 
to determine: but where the facts are clear and undisputed, 
the question of fraud, or not, is a pure question of law. 


15. Where facts are not controverted, it is proper that the court 
charge directly upon them, and give the law of the case appli- 
cable to the facts, without doubt and without hypothesis. 


16. Jt seems, that where any material part of a charge asked for, 
is abstract, or not warranted by the evidence—the court will 
reject it altogether. 
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Error to the Circuit court of Mobile. 

Detinue for a slave, tried by Pickens, J. Verdict and 
judgment for plaintiff. 

The bill of exceptions stated, that plaintiff below relied 
for title on a deed of marriage settlement—which deed, 
she alleged was lost, and offered the following proof to 
establish the loss of the deed. 

The plaintifi’s counsel deposed, that he had in his pos- 
session, a deed delivered to him by one Thompson, the 
agent of plaintiff to institute this and other suits. Plain- 
tiff resided in Virginia—the witness was not acquainted 
with plaintiff, and did not know her personally, but had 
correspondence with her, and received letters purporting 
to be from her, which he believed to be genuine, and in 
which the signature appeared similar to that in the deed: 
that he had not compared the papers purporting to be 
the original deed, with the certified papers in his posses- 
sion, but had read both, and believed them to be similar. 
He further deposed, that to obtain proof of the genuine- 
ness of the deed, he procured a commission, directed to~ 
Gerrit Duncan, of Kentucky, and sent the deed there to 
get it proved: that he inclosed the deed and commission 
to said Duncan, in Kentucky, and had been advised by 
letter from Duncan, that the deed had been inclosed back 
by him, by the post office, to the clerk of the court at 
Mobile, where it had not been received. The witness 
Was not acquainted with Duncan, but had correspon- 
dence with him on this and other subjects, and believed 
his letter containing the information, genuine. The wit- 
ness had written to the Post Master General, concerning 
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the packet, but was informed, in reply, that no such 
packet could be found in the General Post Office. 

The letter of Duncan contained the further informa- 
tion, that he did not appear before the commissioners, 
appointed by the court to take his deposition in this case, 
in relation to the premises, in consequence of the de- 
mands of his private business. An affidavit of the plain- 
tiff, purporting to be taken before a justice of the peace 
in Kentucky, but whose hand writing, and whose official 
character, were not proven in any other way, except by 
the certificate of the clerk of the County court of the same 
county in Kentucky, under his seal of office,—containing 
the statement ;—that the deed was attached to the depo- 
sition of G. H. B. Fitzhugh, which was regularly depo- 
sited in the post office, by the commissioners appointed 
to take his deposition, and that the said G.H.B. Fitzhugh 
could prove these facts, and that she verily believed that 
the same were true, and that the deed was lost. The 
deputy clerk of the Circuit court of Mobile, proved that 
no such package had been received at the clerk’s office 
in Mobile. 

This proof defendant objected to, as insufficient to.es- 
tablish the loss of the deed, so as to admit secondary ev- 
idence; but the court overruled the objection—and se- 
condary evidence was admitted. 

The following documentary proof was then offered: 

1. A transcript of what purported to be proof of a sta- 
tute of Virginia—which was objected to, because it was 
only a portion of a statute; and because it was not suf.- 
ficiently authenticated. But the same was allowed to be 
read to the court and jury. The transcript was from 
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lvol. pp. 361 of the Virginia Revised Code, viz: from the 
third to the thirteenth section of “an act to reduce into 
One act, the several acts for conveyances, and concerning 
wrongful alienations,” certified to be a true copy, by the 
Secretary of State of Alabama, under the seal of the State 
of Alabama. 

2. A transcript, purporting to be a copy of the deed, 
with the certificate of attestation appended, shewing it 
to be acknowledged and recorded in Virginia. This was 
also objected to—but admitted by the court. 

3. A transcript of the same deed, purporting to have 
been recorded in Mobile county. The book of record of 
Mobile county was also produced, shewing that this deed, 
with the certificates attached, were recorded in Mobile, 
on the seventeenth February, eighteen hundred and thir- 
ty-five. This was objected to, as not being proper evi- 
dence, and as being admitted to record without sufficient 
probate. The objection was overruled, and the copy and 
recording in Mobile were read to the court and jury. 

In further aid of the proof of the deed, the plaintiff 
offered as a witness, John H. Maguire. It appeared that 
Maguire had the possession of the slave sued for in eigh- 
teen hundred and thirty-four, and hired him to defendant 
at eighteen dollars per month, and that the term of said 
hiring had not expired when suit was brought: said 
Maguire claimed the negro as his own, and hired him 
as such. These facts appeared by the examination of 
Maguire, and defendant objected to his competency, be- 
cause he could not testify to destroy a title he had him- 
self given to defendant, against whom no notice was 
proved of plaintiff’s titles—which objection the court 
overruled. 











44 REPORTS OF CASES IN 





Swift vs. Fitzhugh. 





Maguire deposed—that about the time of the date of 
the paper purporting to be acopy of the deed, ge did sign 
& paper or deed, but at the time of signing, did not read 
it. On the day he intermarried with Ann Maguire, for- 
merly Ann Fitzhugh—the clergyman being present, and 
the parties ready for the ceremony, the plaintiff called the 
witness into an adjoining room, and required of him that 
he should agree to execute to her a deed of trust of his 
wife’s property, to secure it against accident: this he 
agreed, under the circumstances, todo. About two weeks 
after the marriage, the paper which he signed was pre- 
sented to him, and he signed it. He did not read it, and 
did not recollect whether it was read to him or not—nor 
had he seen it since. He considered the deed as impro- 
perly obtained, and was unable to say whether the copy 
offered in evidence was a true copy of the original or not 
—If it was a true copy, the original contained stipula- 
tions different from what was agreed on verbally before 
the marriage. He did verbally agree to convey the pro- 
perty in trust for the use of himself, his wife, and the is- 
sue; but not as provided for in the paper produced. The 
slave in question was a part of the property of his wife 
before marriage. The property mentioned in the deed, 
was the property contemplated to be conveyed. One of 
the justices, whose name is mentioned in the copy, was 
present when the deed was signed, and witness probably 
afterwards acknowledged it before the other justice, ata 
different time. He signed the deed in confidence that 
the plaintiff had procured it to be drawn as agreed upon, 
and did not suspect it to be different. There was no 
force or compulsion exerted over him, and if he had been 
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disposed to read the paper—he could have done so. There 
was no misunderstanding between him and plaintiff at 
that time, and no effort was made to prevent him from 
knowing the contents of the paper. No property had 
been delivered into his possession prior to the execution 
of the deed. 

Upon this evidence, the court ruled, that the deed, if 
valid in law, was sufficiently established by the copy, 
and the jury were to receive the copy as sufficiently es- 
tablished as a true copy of the original. ‘The papers 
were then severally read. 

Maguire further stated, that some time after his mar- 
riage, he removed, with his wife, to Alabama,—remained 
in Mobile some time, and in November, eighteen hundred 
and thirty-four, went to Virginia, with his wife, on a visit. 
He returned to Mobile in the spring of eighteen hundred 
and thirty-five—went again to Virginia—and in Novem- 
ber of the same year, when about to leave for Mobile, 
his wife refused to go with him. A disagreement be- 
tween witness and plaintiff had taken place,—in Febru- 
ary, eighteen hundred and thirty-six, witness and his 
wife separated, and an alienation has since that time 
existed. 

Plaintiff proved the value of the slave—the value of 
the hire—and that the slave was in possession of defen- 
dant at the time the suit was brought. 

Defendant then proved by Maguire, that a short time 
after he arrived at Mobile, pursuant to previous arrange- 
ment, the plaintiff shipped the negroes to him. Maguire 
controlled the negroes as his own, and hired the slave 
sued for to defendant. He also proved the genuineness 
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of acertain letter in the hand writing of plaintiff_—which 
was read in evidence. 

Upon the evidence, the court charged the jury, that the 
deed was a marriage settlement—a description of deeds 
favored in law. ‘The original being lost, the copy before 
them was evidence. If the deed had been obtained by 
fraud or duress, it would not be valid, but the circum- 
stances were not sufficient to invalidate the deed for fraud. 
Fraud should be proved by such facts, as would in law 
amount to fraud. ‘I'he deed vested the title in the trus- 
tee, and the plaintiff could prevail, notwithstanding the 
defendant was a hirer for a valuable consideration, with- 
out notice. Defendant could have secured his rights by 
warranty from Maguire—if he had desired it. 

The defendant requested the court to charge, that if 
the jury believed the slave had been placed in the pos- 
session of Maguire, by plaintiff, to be used and hired by 
him, and that he had hired the slave to defendant for va- 
lue, and that defendant had no notice of plaintiff’s title, 
and that the time of hiring had not expired before suit 
brought: andif plaintiff had given her assent to the hi- 
ring, knowing the slave was hired—plaintiff could not 
maintain the action. This the court refused, and charged 
the jury, that if they found from the evidence, that Ma- 
guire was the agent of plaintiff, and had hired the slave 
in pursuance of his authority as such agent, and had ac- 
ted within the powers given him for that purpose, then 
it would be binding on the plaintiff: That the jury 
ought to be satisfied from the evidence, that Maguire was 
the plaintiff’s agent, and that it did not follow from the 
fact of her permission to the parties to bring the negroes 
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to this country, and if it was to be inferred from the letter 
of the plaintiff in evidence—the jury would consider from 
the date of the letter and its terms, whether it was appli- 
cable to this hiring. 

The defendant further requested the court to charge 
the jury, that the recording of the deed in Alabama was 
unauthorised, which the court declined. 

The defendant further requested the court to instruct 
the jury, that unless some witness had proved the copies 
before them to be true copies, or one of them a true copy, 
compared with the original, they could not find that the 
deed was established. This the court also declined, and 
instructed the jury, that the copy was admitted by the 
court as a true copy. 

The deed was acknowledged before two justices—and 
the copy certified by the clerk of Stafford county, Virginia. 
The certificate of the presiding justice of the court of 
Stafford county, to the attestation of the clerk, was ap- 
pended. 

The deed was as follows: 

“'This indenture, made and entered into this eighteenth 
day of November, eighteen hundred and thirty-three, be- 
tween John H. Maguire, of the first part, Fances P. Fitz- 
hugh, of the second part, and Ann F. F. Maguire, (late 
Ann F. F. Fitzhugh,) of the third part, all of the town of 
Fredericksburg. Whereas, a marriage has been lately 
had and solemnized, between the said John H. Maguire, 
and the said Ann F. F.; and the said Ann having been 
possessed of a considerable real and personal estate in 
Stafford county, the real estate consisting of a tract of 
land, consisting of six hundred and seventy-two acres, 
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and the personal estate consisting of the following slaves: 
to wit, Lucy, aged thirty-five years, and her two children, 
Matilda, aged eight years, and Melinda, aged five years; 
Nelson, aged thirty-two years; Simon, aged twenty-eight 
years; Polly,aged twenty-one years; Harrol, aged eight 
years; Emily, aged five years, and Edward, aged eleven 
years; and a lot of ground adjoining the town of Fred- 
ericksburg, which the said Ann F. F. inherited as one of 
the heirs and distributees of her father, the late John 
Bolling Fitzhugh; and the said John H. Maguire having 
promised and agreed, as one of the stipulations and 
agreements of the said marriage, that the said estate, 
both real and personal, should be so settled and secured, 
as to enure to the sole and separate use of the said Ann, 
after the said marriage, free from the control, debts or 
engagements of him the said John; and the said John 
H. Maguire being now desirous of fulfiling his said pro- 
mise and agreement, by making the said settlement, ac- 
cording to the forms of law, and being unembarrassed 
in his circumstances, having an estate in his own right, 
far exceeding any debts he owes:—Now, this Indenture 
Witnesseth, that for and in consideration of the premises, 
and of the sum of ten dollars, to him in hand paid, at 
and before the sealing and delivery of these presents, the 
receipt whereof is hereby acknowledged, he the said 
John H. Maguire hath given, granted, aliened, delivered 
and confirmed, and by these presents doth give, grant, 
alien, deliver and confirm, unto the said Frances F. Fitz- 
hugh, her heirs, executors, §c., all the right, title, inter- 
est and estate, of him the said John H. Maguire, acquired 
by virtue of his said marriage, in and to the aforesaid 
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real and personal estate, and the increase of the female 
slaves. 'To have and to hold the said real estate and the 
said slaves, together with the future increase of the fe- 
males, to her the said Frances F. Fitzhugh, her heirs, &c. 
forever, upon trust nevertheless, and for the following 
uses, interest and purposes, and no other, that is to say: 
in trust for the separate use and benefit of Ann F.. F. Ma- 
guire, free from the claim or demand, control, debts, or 
engagements of him the said John H. Maguire, or of any 
person claiming by, through or under him; and it is 
hereby further declared, covenanted and agreed, by and 
between the parties to this Indenture, that the said 
Frances F. Fitzhugh, shall, and may from time to time, 
rent out the said land, and collect the rents of the same, 
and shall and may either hire out, sell, or otherwise dis- 
pose of either the land or slaves, and their increase, in 
any manner which the said Ann F. F. Maguire may, or 
shall by any writing under her hand, direct and require, 
and shall appropriate the same, as shall be directed and 
required by the said Ann F. F. Maguire. And it is fur- 
ther covenanted and agreed, by and between the parties 
to this Indenture, that the said Frances F. Fitzhugh, 
trustree as aforesaid, shall, at the death of the said Ann 
F. F. Maguire, convey, assign, pay over and distribute all 

and every part of the said real and personal estate, and 

the increase of the personal, or the proceeds thereof re- 

maining in her hands at that event, to the person or per- 

sons, or in such way or manner, as the said Ann F. F. 

Maguire shall direct and appoint, by any act whatever, 

sufficient in law or equity, to pass the same, in as full a 

manner as if she were a feme sole, and not a married 
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woman, and in default of such appointment, to be equally 
divided among the heirs of the said Ann F. F. Maguire, 
agreeably to the law of descents and the statute of dis- 
tributions of Virginia; and the said Frances F. Fitzhugh, 
trustee as aforesaid, hereby covenants and agrees to and 
with the said parties, that she will faithfully perform the 
trusts hereby confided, and undertaken by her, faithfully 
and according to the true intent and meaning of these 
presents. In testimony whereof, the said parties have 
hereunto set their hands and affixed their seals, the day 
and year first above written. 

Joun H. Macurre, [seal.]” 

Frances F. Ftrznuas, [seal.]” 

The plaintiff in error assigned : 

1. The court erred in permitting secondary evidence, 
of a supposed deed, upon the proof offered of the loss of 
the supposed original. 

2. The court erred in permitting the several copies of 
the deed to be read as evidence, and in permitting the 
copy of the act of the Legislature of Virginia to be read. 

3. The court erred in its charge to the jury, as to the 
effect of the said several copies, with the certificates there- 
on, as evidence. 

4. The court erred in permitting Maguire, the supposed 
grantor in said deed, to testify. 

5. The court erred in giving the several instructions 
which it gave to the jury, as also in refusing those pray- 
ed for by the plaintiff in error. 


Stewart, for the plaintiff in error. 
Campbell, contra. 
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Campbell, for the defendant in error, contended— 

That there was ample proof to authorise the admis- 
sion of the secondary evidence. The loss of the instru- 
ment was shown with reasonable certainty, and every 
presumption of a fraudulent suppression of the original 
by the defendant, repelled—(7 Peters, 99; 2 Rand. 539; 
16 John. 193; 5 Peters, 242; 1 Peters, 591; 6 John. 195; 
9 Cowen, 208 ; 9 Wheat. 581; 8 Porter, 529.) 

The certified copies were evidence—(3 St. & Porter, 
81; 1 Porter, 310; 7 Pick. 10; 9 Pick. 25; Owings vs. 
Hall, 9 Peters.) : 

A party relying upon a statute of a foreign State, is 
not required to produce more than he relies upon—(5 
Rand. 126.) 

1. The plaintiff had the legal estate in the property, 
and was competent to bring a suit for its recovery. 

By the separation between the husband and the wife, 
this became necessary —(5 St. & Por. 142.) The plaintiff 
could not set up a bona fide purchase in a court of law. 
That defence is exclusively of equitable cognizance—and 
is exerted in equity to protect a legal title from latent 
equities—(7 Peters, 252; 2 Story’s Eq. 1525; 4 Con. Ch. 
R. 430; 4 Dessausseur, 289.) 

The statutes of registration do not apply to this deed. 
The deed recites a stipulation before marriage, as its 
consideration, and was executed before a delivery of the 
property to the husband. ‘The marital rights of the hus- 
band never attached to the property. Purchasers from 
him could therefore never hold against the grantee. The 
deed will be considered as relating back to the first 
agreement, and the conveyance, if unrecorded, would be 
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void only as against the creditors of the wife—(5 Cranch, 
154; 5 Rand. 211; 7 Peters, —; 5 St. & Por. 142.) 

2. The terms of our statutes do not embrace deeds ex- 
ecuted out of the State, except where they are made to 
secure debts. 

3. That statute regulates the priority between credi- 
tors, and has no application to persons who hold by pur- 
chase—(Aik. Dig.) 


ORMOND, J.—The important questions arising in 
this case, will be considered in the following order. 

First—was the evidence of the loss of the deed, execut- 
ed by Maguire, sufficient to authorise proof of its con- 
tents, by secondary evidence? The rule as laid down 
by this court, in the case of Mordecai vs. Beall, at the 
present term, is decisive of this question. 

The preliminary proof, in this case, (so far as it is ne- 
cessary to state it,) is that the original deed was placed in 
the hands of the counsel for the defendant in error, to 
enable them to institute this and other suits ;—that to ob- 
tain proof of the execution of the deed, it was sent with 
a commission, to one Garrett Duncan of Kentucky—and 
that Duncan had informed the counsel, by letter, that the 
deed had been enclosed in the commission, and with the 
deposition, forwarded by mail, to the clerk of the Circuit 
court of Mobile county. The deposition, with its enclu- 
sure, never reached Mobile. An effort had been made 
to take the deposition of Duncan, which failed; from 
his absence. ‘The plaintiff below, who is a resident of 
the State of Virginia, also made affidavit in Kentucky, 
to the loss of the deed; but as that fact does not influ- 
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ence the opinion of the court it is not taken into consi- 
deration. 

John H. Maguire, one of the parties to the deed, was 
also introduced as a witness, by the plaintiff below, and 
proved facts, tending to prove that he executed the original. 

We think this proof sufficient to authorise the intro- 
duction of secondary evidence of the contents of the 
deed. 

That the deed once existed, and that it is now lost, issat- 
isfactorily shown—and no inference can fairly be drawn, 
from the facts, that it is voluntarily withheld. The non- 
residence of Duncan ‘sufficiently explains why the evi- 
dence of the person into whose hands the paper is last 
traced, is not before the court. And the correspondence 
between Duncan and the counsel for the plaintiff below 
is certainly fully equivalent to a demand of the instru- 
ment, which, when such holder is a non-resident, was 
held, in Mordecai vs. Beall, to be sufficient, without tak- 
ing his deposition, to prove the fact. 

Secondly—was the evidence of the contents of the deed, 
produced in the court below, sufficient ? 

The evidence so offered, consisted, Ist. of the contents 
of a statute of Virginia, authorising the proof and regis- 
tration of such deeds as the one in controversy. 2d.A 
transcript, purporting to be a copy of the said deed, with 
the certificate of attestation appended thereto, showing 
it to be acknowledged and recorded in Virginia. 

Thirdly—a transcript of the same deed, recorded in 
the office of the county court of Mobile county. 

Fourthly—the evidence of John H. Maguire, who had 
intermarried with the daughter of the plaintiff below, 














54 REPORTS OF CASES IN 





Swift vs. Fitzhugh. 

who deposed, in substance, that about the date of the 
paper purporting to be acopy of the lost deed, he did 
sign a paper or deed, but that he did not read it ;—that 
said deed was made in pursuance to a promise he had 
made previous to his marriage, to execute a deed of trust 
of his wife’s property.—That he claimed the negro in 
controversy, as his own; and hired him to the plain- 
tiff in error, as such. The plaintiff in error then ob- 
jected to the competency of the witness, on the ground, 
that he could not testify, to destroy a title he had him- 
self given. But the objection was overruled by the court, 
as were also objections made to the previous evidence, 
above cited. ‘These questions will all be considered, in 
their order. 

The copy of the Virginia statute is certified under an 
act of the legislature of this State, (Aikin’s Digest, 284,) 
which authorises the Secretary of State to certify copies 
of the acts of the several States, on file in his office, and 
makes such certified copy, evidence. The copy thus fur- 
nished, purports to be a copy of an act from the Virginia 
Revised Code, the title of which is, “An act to reduce in- 
to one, the several acts for conveyances, and concerning 
wrongful alienations.” It commences with the fourth 
section and ends with the twelfth. The certificate is in 
Whese words: “Ido hereby certify that the foregoing is 
a true copy of the act within mentioned, or such sections 
thereof as are deemed material. And it is now urged, 
that the transcript must be rejected, because the whole 
act is not given. 

If an act of the legislature always related solely to 
one subject, there would be some force in the objection ; 
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but we know the fact to be, that a single act of the legis- 
lature frequently embraces subject matters entirely dis- 
tinct in their character, and which may be considered, 
when so blended, as distinct parliamentary acts. The 
officer to whom this duty is by law entrusted, acts under 
the sanction of his official oath, and we must presume 
that he has furnished the court with all of the aet which 
relates to this particular subject. If the residue of the 
act be, as We must presume it is, irrelevant to the contro- 
versy between the parties, it would be improper to bur- 
then the record with it. If, indeed, an extract of the law 
of another State, offered in evidence, affords internal ev- 
idence, that a material portionof the law is omitted, or 
if that fact be made to appear, in any other mode, the 
transcript would of course be rejected. 

This point has been thus ruled, in the case of Hunter- 
vs. Fulcher—(5 Rand. Rep. 126.) ‘In that case it was 
determined, that when a party in Virginia, relies on the 
law of another State, he may produce an authenticated 
copy of the section only on which he relies, and shall 
not be required to produce a copy of the whole law. 

Was the copy of the deed with the authentication of 
the clerk of the court in which it was registered, evidence 
of the contents of the original ? 

By the law of Virginia, a copy of which is found in 
the record, it appears that such instruments as we are 
now examining, are by law required to be recorded‘“and 
any conveyance so. recorded,” the act proceeds to say, 
“shall have the same legal validity, in all respects, as if it 
were proved in open court.” It is most manifest, then, that 
in Virginia, (the act of the legislature having been com- 
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plied with,) the origiual deed would have been evidence, 
without further proof of its execution, than was afforded 
by the certificates of the several officers, of its acknow- 
ledgment and registration. What effect is it to him, 
when offered in evidence to the courts of this State, on 
the same proof? The act of congress, in pursuance to 
which this copy is authenticated, provides that “the said 
records and exemplifications shall have such faith and 
credit given them, in every court and office within the 
United States, as they have by law or usage, in the courts 
or Offices of the State from whence the same are or shall 
be taken.” So that were the original deed here, no fur- 
ther proof would be required of its execution. 

In Virginia, from whence this deed comes, it appears, 
by the case of Ben vs. Pute—(2 Rand. Rep. 539,) that a 
certified copy of a deed, recorded upon the acknowledg- 
ment of the grantor, though not required by law, to be 
recorded, is evidence against the grantor, and all claim- 
ing under him, of the execution of the original deed, it 
being lost; and by necessary consequence, such would 
be the law, in the case of a registered deed, required by 
law to be recorded—and in that case the court say, ac- 
cordingly—“If this were a deed required by law, to be 
recorded, there could be no difficulty in the question : co- 
pies of such deeds being every day admitted, without o- 
ther evidence than their having been recorded.” To give 
effect, then, to the act of congress, we must give to the 
copy thus authenticated, the original being lost, the same 
effect the original would have, if produced, both as to its 
contents, and to the acknowledgment of its execution. 
This has, in effect, been, heretofore, the decision of 
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this court. In Mitchell vs. Mitchell—(3 Stew. & Porter, 
81,)one of the questions in the cause was, whether a co- 
py of a deed, recorded in the State of Georgia, was ad- 
missible, as evidence, to prove the contents of a deed, the 





Original being lost. ‘The court held that it was proper- 
ly excluded, as it was not shewn that, by the law of 
Georgia, such conveyances were required io be recorded. 

In the case of T'atum vs. Young—(1 Porter, 310,) the 
court re-affirm the doctrine held in the case just cited; 
and apply it to the case then before them. It is, there- 
fore, clear, both on principle and authority, that where, 
by the law of another State, a deed or other instrument 
is required to be recorded, if such deed or other instru- 
ment be properly authenticated, under the act of con- 
gress, before referred to, it will have the same effect in 
this State, that it was entitled to by the laws of the 
State whence it came.—See, also, Owings vs. Hull—(9 
Peters’s Rep. 626.) 

The offer in evidence of the record of the same deed, 
from the office of the county court of Mobile, could not 
possibly prejudice the plaintiff in error: it was at mosta 
mere unnecessary act. ‘he act of eighteen hundred and 
twenty-four, (Aikin’s Dig., 207,) under which the record 
seems to have been made, provides, “that all property 
mortgaged, or under any deed of trust or other legal in- 
cumbrance, which may afterwards be removed, to any 
county in this State. shall be liabie to the payment of 
any debts which the holder of such mortgaged property 
may contract after his settlement in such county, unless 
the mortgage, deed of trust or incumbrance, covering 
such property, removed, as aforesaid, shall be duly re- 
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corded in the clerk’s oftice of the county court of the 

_county to which such property may be removed, within 
six months; unless the person bringing such incumber- 
ed property into any county in this State, shall have re- 
moved from another State; in which case, one year shall 
be allowed, for the recording of any such mortgage, deed 
of trust or other legal incumbrauice, after such settlement, 
as aforesaid.—Provided, that after such record duly made, 
the provisions herein shall cease to take effect.” 

The objection made to the introduction of this evi- 
dence, is, that it was admitted to record, without proof 
of its execution ; but it is manifest that this act does not 
require proof of the execution, as a condition of the re- 
gistration of the instruments embraced by it. The act 
presumes that to have been done in the county where 
the transaction took place, and before the property was 
removed —and requires, upon its removal, that the deed 
shall be recorded in the county to which the property co- 
vered by the deed is reinoved; obviously, for the purpose 
only, of giving notice of the incumbrance. 

What effect the act in question would have on proper- 
ty removed from another State to this, the property be- 
ing incumbered by an instrument, which, by the law of 
this State, is required to be recorded, is not necessary 
now to be determined. 

The deed in this case, is a post nuptial settlement, 
made in pursuance to an anti nuptial agreement; the 
execution of which, had it not been voluntarily made, 
a court of Chancery would have enforced. Such an in- 
strument is not within, either the letter or spirit of the 
terms “deed of trust, mortgage or other legal incum- 
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brance,” as used in the act of eighteen hundred and 
twenty-four. Property thus circumstanced, cannot, in 
any sense, legal or popular, be said to be incumbered, ag 
that term always implies previous ownership, and a 
right to ircumber, or subject property to the payment of 
a debt; whereas, in this case, Maguire never was the 
owner of-the property-—the instrument in question, be- 
ing merely evidence of the renunciation, before mar- 
riage, of his marital rights. There was, therefore, no 
necessity imposed by the act of eighteen hundred and 
twenty-four, to record this deed, on the removal of the 
negroes from Virginia to Mobile. 

The competency of Maguire, to testify as a witness in 
the cause, is resisted by the counsel for the plaintiff in 
error, on the ground, that it is against public policy, to 
permit a witness, circumstanced as he was, to testify— 
and also, because he was called as a witness, to destroy 
a title he had himself given. 

The question, whether one, who had signed an instru- 
ment of writing. or who had, by his signature, given 
currency to negotiable paper, should be afterwards al- 
lowed io impeach it, has been fiercely contested, both in 
England and the United States. It is not necessary, now, 
to review the cases, but it is believed, that in England, 
at this day, and in most, if not all the States of the U- 
nion, the objection is confined to the interest of the wit- 
ness, in the event of the cause. Such have been the 
decisions of this court.—See Todd vs. Stafford —(1 
Stewart, 199)—Kennon vs. M’Rae—(2 Porter, 389,) and 
Carroll vs. Meeks—(3 Porter, 226.) But, in truth, the 
question does not arise here: the witness was not call- 
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ed to impeach the deed, but to prove that such a deed 
once existed. ‘This is not, therefore, a case in which the 
rule invoked by the counsel, could apply, even if this 
court were disposed to admit its correctness. 

Whether any case can exist, in which a witness may 
be allowed to impeach a title he has himself made, it is 
not necessary now to determine, as this witness was not 
called for that purpose, but to prove a separate and in- 





dependent fact. 

The contract between the plaintiff in error and the 
witness, was the hiring by the latter, to the former, of 
the slave in controversy, for a iimited time. This con- 
tract he was not called on to impeach, or deny. It is 
true, he was called on to testify as to other facts, which 
might assist in the conclusion of law, that he had no ti- 
tle to the property thus hired: But such consequences, 
or legal conclusions, can have no bearing on the rule of 
evidence, we are now considering. The admission of 
the fact, that anterior to the hiring, he had executed a 
deed, embracing the slave in question, the legal validity 
of which he denied, cannot, in any just sense be consi- 
dered as impeaching the contract of hiring, or denying 
its validity. So far as he was concerned, it was valid.— 
The only question was, whether it was binding on the 
defendant inerror. It follows that the court did not err, 
in admitting the witness to testify. 

We will now proceed to examine the correctness of 
the charges given by the court, and the refusal to charge, 
as moved for, by the plaintiff in error. 

The witness, John MH. Maguire, stated on his exa- 
mination, that about the time of the date of the pa- 
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per, purporting to be a copy of the deed, he did signa 
paper or deed; but that at the time of signing it, he did 
not read it.—That about two weeks before, he had inter- 


married with Anne Maguire, formerly Anne Fitzhugh. 
That just before the marriage, the company having as- 
sembled, and the parties ready for the ceremony, the 
plaintiff below, called said. witness into an adjuining 
room, and required of him that he would agree to exe- 
cute to her, a deed of trust of his wife’s property to se- 
cure it against accident, which he agreed to, under the 
circumstances, but which subject had never before been 
mentioned to him. He further deposed, that about two 
weeks after the marriage, the paper which he signed, 
was presented to him, and he signed it.—That he did not 
read it, and does not recollect if it was read to him or 
not,—he does not recollect that it was, and believes that 
it was not.—That if read by the person who drew it, 
at all, he cannot say, whether for his own benefit, or for 
the benefit of the witnesses.—That he had never seen it 
since.—That he considered the deed as improperly ob- 
tained from him, by the plaintiff below, at the time.— 
That he cannot say whether the paper offered as a copy, 
is a copy or not—not knowing what the original con- 
tained.— That if it be a true copy of the original, the o- 
riginal contains different stipulations from What was a- 
greed on, verbally, before the marrjage—That by the 
verbal agreement, before the marriage, he agreed to con- 
vey the property, in trust, for the use of himself, his wife 
and the issue; but not as provided in the paper now 
produced.—That he signed the deed in the confidence 
that the plaintiff had procured it to be drawn, as agreed 
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between them, and did not suppose it was different— 
that there Was no force or compulsion exerted over him, 
and that if he had been disposed to have read the paper, 
he could have done so—that there was no misunderstand- 
ing between him and the plaintiff below, at that time, 
and no practice to prevent him from knowing the con- 
tents of the paper—that none of the property had been 
delivered into his possession, prior to the execution of the 
paper. He afterwards acknowledged the execution of 
the deed. 

Upon this evidence, connected with the documentary 
evidence already commented on, the court charged the 
jury, that the said deed was a marriage settlement, which 
Was a description of déeds favored in law—that the ori- 
ginal deed being lost, the copy before them was evidence 
of it, and to be received by them as a true copy in lieu of 
the original; and that if the original was valid, the paper 
before them was sufficiently established as a copy-—that 
if the original was obtained by fraud or duress, the ori- 
ginal would not be valid, bet shat the circumstances detail- 
ed by the witness, were not sufficient, in the opinion of the 
court, to invalidate the deed for fraud. That fraud should 
be proved by facts, which would amount, in law, to fraud. 
That the deed upon its face was valid and lawful, and 
that unless fraudulently obtained, or by duress, they 
were bound to givedt effect. 

The court further instructed the jury, that to maintain 
the action, it was not necessary that the plaintiff should 
produce any evidence that Mrs. Ann Maguire had given 
directions, in writing or otherwise, to the trustee, to main- 
tain it—that the title of the plaintiff could prevail, not- 
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withstanding the defendant was a hirer for valuable con- 
sideration, without notice that he could have secured his 
rights by warranty from Maguire, if he desired it, and 
hired the property at his risk, as to the true title. This 
opinion of the court is excepted to, and is assigned for 
error. 

So far as the charge of the court relates to the docu- 
mentary evidence, it has been already considered and 
sustained. It reinains to consider it in reference to the 
fraud, supposed to be established by the evidence of Ma- 
guire, Which will be examined in two aspects: First— 
Whether the facts stated by the witness, amount in law 
to fraud? Second!y—Whether the terms in which the 
charge is conceived, can be sustained 2 

If a deed be obtained by duress, or by false and fraud- 
ulent practices, as, if it be falsely read to the party, or he 
be induced to execute it whilst in a fit of drunkenness 
—such deed has no legal existence; and though free from 
the vices just specified, it may be so wholly false and 
fraudulent, as to be void both at law and in equity.— 
But acourt of law can hold no middle course, but must 
either give effect to, or wholly reject a deed—whilst a 
court of equity, by reforming it, and making it speak 
the true intention of the parties, can do exact justice be- 
tween them. A court of law would not be authorised 
to reject a deed, because it was obtained under suspicious 
circumstances; especially, in a case where the deed was 
admitted in the main to be just, and the improper stipu- 
lations were not obtained or inserted by covin or circum- 
vention, and could have been prevented by the exercise 
of ordinary diligence; for it is as true that the law seeks 
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to do exact justice between man and man, as that it ab- 
hors fraud. In such a case, to permit a man to vacate 
the deed entirely, would be to enable him to profit by 
_ his own negligence. 

This doctrine is illustrated by the language of Judge 
Roane, in the case of Taylor vs. King, 6 Munf. Rep. 366. 
In that case, Taylor had colluded with others to purchase 
a tract of land at a trust sale, at an under value, and did 
purchase it at less than one-sixth of its value, and obtain- 
ed a deed therefor from the trustee. He afterwards 
brought an action of ejectment for the land. ‘The jury 
rendered a special verdict, finding these facts, and the 
court rendered judgment for the defendant. On an ap- 
peal by Taylor, the Court of Appeals of Virginia hold this 
language : 

“The jury found a special verdict, detailing certain 
acts committed by the appellant at the time of the sale, 
which are fraudulent as to the defendant; and they also 
find them to be fraudulent. 'These facts tended to pre- 
vent competition at the sale, by means of which it is also 
found the appellant got the land for about one seventh 
of its value. There is no doubt but that in a court of 
equity, these facts would vacate the sale, and the defen- 
dant be deemed to hold the land subject to the trust; 
nor is there any doubt but that in a court of law, a fraud 
may be given in evidence to vacate a deed, if that fraud 
relates to the execution of the instrument; as if it be 
misread to the party, or his signature be obtained to an 
instrument which he did not intend to sign. It would 
be too much, however, to vacate a bond at law, because 
a party was imposed on in a settlement of accounts, 
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which preceded its execution, or a bond or deed, which 
was founded on a false or fraudulent statement of facts.” 
Many cases are cited in support of the position, to which 
may be added the case of Watt vs. Grove, 2 Schoule 
Lefroy, 501, and Boyd vs. Dunlap, 1 Johns. Ch. R. 478. 

Now, in this case, the witness expressly adinits that 
there was no practice resorted to, to prevent him from 
knowing the contents of the deed. Heis not certain 
whether it was read to him or not, but that he could ' 
have read it, if he had thought proper to do so, but that 
he signed it without examining it: he afterwards ac- 
knowledged it to be recorded. It would seem impossible 
to maintain that there was any fraud in the execution 
of this paper—nor is that contended—but it is insisted, 
that as the terms of the deed are not the same as those 
verbally agreed on before the marriage, and as it was 
signed in the confidence that the deed corresponded with 
the verbal agreement, that it amounts to fraud, and va- 
cates the deed. 

From the testimony of the witness, it appears that the 
ante-nuptial agreement was, that the property of the 
young lady was to be conveyed in trust for the use of 
the husband and wife, and the issue. From an ipspec- 
tion of the instrument, it appears that the property was 
conveyed in trust for the separate use of the wife, with 
a power of_appointment after her death; and if she fail- 
ed to execute such powcr, the property to pass to her 
right heirs. F 

If this were a procceding in chancery by the husband, 
to reform the deed of settlement, so as to give him the 
joint use of the property during his life. it would be, to 
9P 9) 
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say the least, exceedingly difficult, on this proof, to decree 
in his favor. It would be entirely consistent with this 
proof, that the mother of the young lady understood the 
ante-nuptial agreement to be as set forth in the deed af- 
terwards executed, and that if she had not so understood 
it, the marriage would not have taken place. It is not 
stated that any representations were made at the execu- 
tion of the deed, of its contents, or of the terms of the 
ante-nuptial agreement; and it is not, perhaps, too much 
to say, that such supine negligence on the part of the 
husband, in signing an instrument, the contents of which 
he did not know, or seek to know, must be considered 
as equivalent to giving the mother a carte blanche, as to 
the terms of the marriage settlement. 

This view of the case, is taken to place in a strong 
point of light, the great injustice Which would flow from 
declaring the deed void in law,—the consequence of 
which would be, that though the witness admits, that by 
the ante-nuptial agreement, he was to have only a qual- 
ified interest in the property of his wife—that his own 
neglect, in not inspecting the deed, or enquiring into its 
contents, previous to its execution, is to be the means of 
vesting him with the absolute title. We are therefore 
clear, that both on principle and authority, the facts sta- 
ted by the witness did not constitute fraud, so as to va- 
cate the deed in a court of law. 

Was it error in the court so to instruct the jury? The 
argument of counsel is, that in so doing, the court usurped 
the province of the jury. 

The trial by jury is the most cherished, if not the most 
valuable institution, We have derived from our Saxon an- 
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cestors ; and it is important, therefore, that it should not 
be impaired. But to render it valuable in practice, it is 
equally as important that it should be confined within 
its appropriate limits—the ascertainment of facts—and 
that the jury be not suffered to do that which they are 
unfit for—expound the law. Inthe great majority of 
cases tried in court, it requires the united agency of the 
court and jury to attain a result, the facts being contro- 
verted between the parties. In such a state of case, the 
court can only state the law hypothetically, in the event 
the jury attain a certain conclusion. But it is not only 
not erroneous, but peculiarly proper, that the court should 
charge directly upon the facts, and give the law of the 
case, where the facts are not controverted, instead of put- 
ting a hypothetical case, and thereby embarrass the jury, 
by implying a doubt about that which had not been dis- 
puted. 

Fraud is a question of law—though, as has been ob- 
served, from the manner in which cases are usually pre- 
sented in court, it must, in general, be left to the jury to 
determine. But, when the facts are clear and undispu- 
ted, the question of fraud, or not, is a pure question of 
law. Thus, Lord Mansfield, in the case of Bright, ex’or, 
vs. Eynon, 1 Burrows, 395, says, “what circumstances 
and facts amount to such fraud and covin, is always a 
question of law.” So, in the case of Sturtevant vs. Bul- 
lard, 9 Johns. R. 337, the law is thus stated: “Fraud is 
a question of law, especially where there is no dispute 
about facts: it is thegjudgment of law on facts and in- 
tents.” 

Those authorities are conclusive to show, that the court 
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did not err in the charge. ‘There was no controversy 
about facts—the question was as to their legal effect. 
The deed, on its face, was fair: it wasof a class of in- 
struments highly favored in law. It was not pretended 
that the deed was obtained by duress. ‘The only cir- 
cumstance by which it could be impugned, was the tes- 
timony of Maguire; and it is inconceivable how the 
plaintiff in error could be injured by the cvuurt assuming 
that testimony as true, and charging as to its legal ef- 
fect: if an error at all, it was in his favor, as the jury 
might have disbelieved Maguire, and then the deed would 
have stood uncontradicted. 

This principle has, in effect, been determined by this 
court in Pope’s adim’r vs. Robinson, 1 Stewart, 415. It 
was there held, that it was not error to charge the jury, 
“that if they believed the evidence offered by the plain- 
tiff, it sustained his declaration.” In that case, the court 
charged on the legal effect of testimony, if believed by 
them—in this, on the legal effect of testimony not contro- 
verted. 

By the deed, the legal title to the property was vested 
in the defendant in error—all the other parties to the 
deed took mere equities under it: the action was, there- 
fore, properly brought by her. Nor was it necessary 
that she should have been required to sue by the cestui 
que trust, Mrs. Anne Maguire. ‘The clause in the deed 
which requires the trustee “to sell or dispose of the pro- 
perty, or the proceeds thereof, as Mrs. Anne Maguire may 
in writing direct,” does not apply to the pursuit of the 
property by suit. The law casts upon her, as trustee, 
the duty of preserving the property, and of course invests 
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her with power to use the means necessary to accom- 
plish the object. 

The deed being thus ascertained to be valid, the plain- 
tiff in error, Who was a hirer of the slave in controversy, 
from Maguire, cannot be in any better situation than he 
is; and unless Maguire had authority from the defendant 
in error to make such hiring, he could convey no title. 
Such authority, it was contended by the court below, 
was contained in a letier from the defendant in error to 
Maguire, which was read in evidence; and the court 
were asked to instruct the jury, “that if they believed 
the slave had been placed in the possession of Maguire 
by the plaintiff, to be used and hired by him, and that 
she had hired said slave to the defendant for value, and 
if the defendant had no notice of the plaintiff's title, and 
his time of hiring had not expired when the suit was 
brought—and if the plaintiff had given her assent to the 
said hiring, knowing the said slave was so hired, that 
the plaintiff could not maintain the action. This the 
court refused—and charged the jury, that if they found 
from the evidence, that Maguire was the agent of the 





plaintiff, and had hired the said slave in pursuance of 
his authority as such, and had acted within the powers 
given him for that purpose, then it would be binding on 
the plaintiff—that the jury ought to be satisfied from the 
evidence, that Maguire was the plaintiff’s agent, and that 
it did not follow, from the fact of the permission to the 
parties to bring the negroes to this country—and if it 
was to be inferred from the letter of the plaintiff in evi- 
dence, that the jury would consider from the date of that 
letter, and its terms, whether it was applicable to this 
hiring.” 
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The charge, as askei for, must be considered entire; 
and if any material portion of it was abstract, or not 
warranted by the testimony, the court was right in re- 
jecting it altogether. The court are asked to charge the 
jury, “that if the plaintiff had given her assent to the 
said hiring, knowing the said slave to be so hired, that 
the action could not be maintained.” Now, there is no 
evidence warranting this charge. The evidence which 
appears to have been relied on for that purpose, is a pas- 
sage ina letter written by the defendant in error, to 
Maguire, the eighth of April, eighteen hundred and thir- 
ty-four—his wife and himself being then resident in Mo- 
bile—and urging them to return to Virginia to live. It 
reads thus: “I am sure she (Mrs. Maguire,) would be 
happier with her relations, and you would be near. You 
have also property here, and if your negroes are hired out, 
which I presume they are, as you are not farming, they 
can return when the time expires for which they are 
hired.” 

It would be doing some violence to the language, to 
construe this into an assent to any hiring—for she profes- 
ses ignorance, as to his movements. But, at least, it can- 
not, by any fair construction, be considered as an assent 
to a hiring, made in May, eighteen hundred and thirty- 
five, of which, it does not appear, the defendant in error 
had any knowledge: for this reason, therefore, if for no o- 
ther, the court were right, in refusing the charge asked for. 

The charge, as given, was strictly correct. As Maguire 
had no title to the property, he could convey no right to 
it, but as the agent of the defendant in error. There 
was no proof of agency, further than it might be infer- 
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red, from the permission to the young poeple, to bring 
the negroes with them to Mobile. As it must be presu- 
med, they were sent to assist in supporting the family, 
such permission would have, prima facie, authorised a 
hiring, as one mean of supporting the family, whilst 
Maguire and his wife lived together, in Mobile. But 
this implied agency must certainly cease, with the state 
of things which created it. 

It appears, from the evidence, that Maguire and his 
wife, returned to Virginia, in November, eighteen hun- 
dred and thirty-four.—That a disagreement took place, 
in February, eighteen hundred and thirty-five, since 
which time they have not lived together; and that a 
complete alienation has, since then, taken place. 

This total change of the situation of the parties, must 
be considered as, in law, putting an end to the implied 
agency, in Maguire, to obtain a fund for the support of 
the family, by the labor of the slaves. Can it, indeed, 
be seriously contended, that sending the negroes to Mo- 
bile, with the new married couple, in January, eighteen 
hundred and thirty-four, is evidence of an agency or au- 
thority to hire out the negroes, in May, eighteen hundred 
and thirty-five, after a separation had taken place, and 
after the defendant in error had urged the return of the 
parties, with the negroes, to Virginia ? 

The refusal of the court, to charge the jury that the 
recording of the deed, in Alabama, was unauthorised, 
and void, was erroneous; but, as has been already shewn, 
it was an error, which could not by possibility, injure 
the defendant in error. 

This case has been examined elaborately, and at some 
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renith-snct ane because of the importance of the prin- 
ciples involved in it, but also, because it was ably and 
earnestly argued on both sides. The result of our exa- 
mination is, that there is no error in the record—and the 
judgment must be-affirmed. 


GOLDTHWAITE, J., not sitting. 


SMOOT US. FITZHUGH. 


1. The purchaser and hirer of a slave, acquire titles, differing 
only in degree---and the same general principles govern both. 


2. The purchaser of a slave, stands in no better situation, in re- 
gard to the title, than the party from whom he purchased. 


3. The printed statutes of any of the States of the Union, pur- 
porting to have been published by authority of the State, are 
to be received as evidence of the public acts of such State. 


4. A copy deed, duly certified, is evidence of the contents of the 
original---and it is no cause of complaint, that the question 
was submitted to a jury, and not decided by the court. 


5. The law does not require a marriage settlement to be recorded 
---and it will not avail a party, who has purchased property of 
a vendor who had no title, that he had no notice of the deed 


of settlement. 


Error to the Circuit court of Mobile. 
Detinue for a slave—tried by Pickens, J. Verdict and 


judgment for plaintiff. 
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This case is, in most of its features, the same as the 
case of Swift vs. Fitzhugh, previously decided—except 
that in this case, the slaves sued for were purchased by 
the plaintiff in error, of John H. Maguire, on the four- 
teenth of February, eighteen hundred and thirty-four. 
In this case also, in addition to the evidence produced in 
the court below, by the defendant in error, in the case 
of Swift vs. Fitzhugh, the defendant in error proved by 
a Witness, that he had read the original deed, and that 
the copy certified from the State of Virginia, was a true 
copy of the original. ‘The defendant, also, in addition 
to the copy of the Virginia statute, produced, in the a- 
bove cited case of Swift vs. Fitzhugh, read the same aet, 
from the Revised Code of the State of Virginia. It was 
also proved, that the deed of marriage settlement was 
not recorded, in Mobile, until the seventeenth of Febru- 
ary, eighteen hundred and thirty-four. 

In addition to the charges given by the court in the 
said case, of Swift vs. Fitzhugh, the court was, in this 
case, asked to charge the jury, that if they believed the 
deed of settlement was not duly recorded in Mobile coun- 
ty, until after the negroes had been twelve months in 
the county, and that Smoot had no notice of the deed, 
when he purchased, he would be entitled to hold the 
negroes, against the plaintiff,—which charge the court 
refused to give; but charged the jury, that the statute of 
this State, (Sec. 4, Aik. Dig. 207.) did not apply to this 
case. That the defendant, notwithstanding he may 
have purchased the negroes, without notice, and the deed 
might not have been recorded in this State, for more than 
twelve months after the negroes were brought to the 

oP 10 








74 REPORTS OF CASES IN 





Smoot vs. Fitzhugh. 





State, would not be entitled to hold, against the plaintiff. 

In this case, also, the court did not pass on the correct- 
ness of the copy produced in evidence, but referred the 
decision of that question to the jury. 


Stewart, for plaintiff in error— 
Campbell, contra. 


ORMOND, J.—The principles decided in the case of 
Swift vs. Fitzhugh, at the present term, are decisive of 
this case. 

The plaintiff in this case, is a purchaser of the slaves 
in.controversy; in that, he wasa hirer; but as both are 
legal titles, differing only in degree, the same principles 
must govern both. ‘The quantity of the interest cannot 
enter into the decision of the question. In both cases 
the parties must derive their title through John H. Ma- 
guire, and can not be in a beiter situation than he would 
be, were he the person asserting title. 

The reading to the jury, the act of the Virginia Le- 
gislature, from the Revised Code, to the same effect as 
the duly certified copy of the same act, which was also 
in evidence, was merely cumulative, as this court, in the 
case of Cox and Cox vs. Robertson—(2 Stew. & Porter, 
91,) determined, “that the printed statutes of any of the 
States of the Union, purporting to have been published 
by authority of the State, (which is the fact in this in- 
stance,) are to be received as evidence, here, of the pub- 
lic acts of such State.” 

The same remarks apply to the proof, by the witness 
introduced, that he had compared the copy of the mar- 











~} 


be 7 


THE SUPREME COURT OF ALABAMA. 





Smoot vs. Fitzhugh. 





riage settlement, with the original, and that it was a 
true copy. ‘The copy certified under the act of congress, 
with the certificate annexed, was proof of the contents 
of the original: and the effect of this proof is not im- 
paired by the introduction of other evidence, of the same 
fact, of equal or inferior grade. 

Thecourt would have been authorised to instruct the 
jury, that the copy, certified as it was, was evidence of 
the contents of the original, and it certainly was not an 
error, of which the plaintiff in error can complain, that 
the fact was left for the decision of the jury. 

The charge of the court, that the law did not require 
the marriage settlement to be recorded,*is correct, as is 
shewn in the case of Swift vs. Fitzhugh: nor will it a- 
vail the plaintiff in error, that he had no notice of the 
deed of settlement. 

The judgment of the court below is affirmed. 


GOLDTHWAITE, J, not sitting. 
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RANDOLPH US. PARISH. 


1. Where the drawer of a bill of exchange suffers judgment by 
default, there is no necessity for submitting the case to a jury 
to assess damages. 


2. The judgment is an admission, that the steps necessary to fix 
his liability, have all been taken, and that he is chargable for 
the amount of the bill. 


3. The holder of a bill of exchange, drawn and accepted by the 
same person, may treat the bill as a promissory note, and thus 
bring an action on it. 


4. It is not necessary to constitute a bill, that there be three dis- 
tinct parties; a party may draw on himself, payable to his 
own order, aud such a paper, when negotiated, will be a bill, 
in the hands of an indorsee. 


5. Where a party draws a bill on himself, payable at the same 
place, he is liable for damages, if the bill be dishonored. 


Error to Tuscaloosa Circuit court. 

Assumpsit on a bill of exchange,—tried before Chap- 
man, J. 

The defendant in error declared against the plaintiff, 
in the Circuit court of Tuscaloosa, as the drawer of a bill 
of exchange, of which he was also the drawee and acceptor. 
Judgment final was rendered by default, and the plain- 
tiff having brought the chase here by writ of error, as- 
signed— 

1. That the judgment was rendered without the in- 
tervention of a jury to assess the damages. 

2. That the judgment is for the recovery of a sum of 
money, larger than the record shows the plaintiff to be 
liable for. 
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Porter, for the plaintiff in error. 
Phelan, contra. 


Phelan, for the defendant in error, contended that 

1. Our statute manifestly authorised this proceeding— 
(Aik. Dig. 269, s. 62.) 

2. It was, so far as he was informed, the established 
practice; and even if we had no statute on the subject, 
the rule which had been established, and the practice 
which obtained in the English courts, in similar cases, 
would justify and sustain the practice here. For the na- 
ture and extent of the rule and practice in the King’s 
Bench and Common Pleas, see Chitty on Bills, 381 to 
384. 

The note of the American Editor, (p. 383,) says this is 
the settled practice in the courts of the United States, in 
all cases where the sum is certain, or may be made cer- 
tain by computation. 

On this subject, see further, 4 Petersdorff, 530, 531, 
laying down the rule, “that after judgment by default 
in or on a bill in K. B. or C. P., or on a note, the courts 
would refer it to the master or prothonotary, to ascertain 
what was due for principal, interest, damages and costs.” 

Upon calculation, the court would find the judgment 
was for too little, rather than too much. 


COLLIER, C. J.—1. In regard to the first question—in 
the case of Malone & Co. vs. Hathaway, (3 Stew. R. 29,) 
it was decided, that where the indorser of a promissory 
note suffered a judgment by default, there was no neces- 
sity for submitting the case to a jury to assess damages. 
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That the judgment was an admission, that the steps ne- 
cessary to fix his liability, had all been taken, and that 
he was chargable for the amount of the note. The prac- 
tice, as settled by the case cited, is coeval with the statute 
on which it is founded, and, we think, fully authorised 
by it. 

2. It was competent for the defendant, had he thought 
proper, to have treated the bill as a promissory note (in 
legal operation,) against the plaintiff, and thus to have 
sued it—(Roach vs. Ostler, | Man. & Ry. 120; Chitty on 
Bills, 8 Amer. (from 8 Eng. Ed.) 28.) Yet, he was not 
obliged thus to consider it; for it has been long settled, 
that it is not necessary to constitute a bill, that there 
should be three distinct parties. There are sometimes 
only two, as, where a party draws on another, payable 
to his own order,—and it has been said, that a party may 
draw on himself, payable to his own order,—and such a 
paper, when negotiated, will be a bill, in the hands of 
an indorsee—(8 Chitty on Bills, 28—and cases there ci- 
ted.) Among commercial men, it is not unusual for them 
to be concerned in mercantile establishments, at different 
places, at the same time, and for the house at one place, 
to draw on the house at the other, and if a bill drawn 
under such circumstances is dishonored, it never has been 
questioned but the drawers were liable to damages, and 
we think cannot be, upon any just principles of reason-- 
ing or analogy. Now, if a drawer is chargable with 
damages, who draws his bill _on himself, payable at 
some other place than that in which it is negotiated, we 
cannot conceive why a different rule should be adopted, 
where it is payable at the same place. In our opinion, 
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the law furnishes no warrant for the distinction: in both 
instances, the holder of the bill may treat him asa 
drawer. 

We have looked into the judgment, with the view to 
ascertain whether it exceeds the amount of the bill, dam- 
ages and interest, and find that it actually falls short of 
the aggregate of these several items. There is, then, no 
error in the record—and the judgment is affirmed. 





LEVERT, et al. vs. REDWOOD. 


1. Where a mortgage is given, to secure the payment of four 
several promissory notes, and a bill of foreclosure is filed by 
the mortgagee, which states that the three notes last due re- 
main unpaid, and no mention is further made of the note which 
arrived first at maturity—Chancery will infer that it was paid 
before the filing of the bill. 


2. If otherwise, and the note belongs to some other person, than 
the,complainant, at the time of filing the bill, and such a cir- 
cumstance is esteemed important to the defendant; it is his 
duty to present the matter, in his answer;—such an allega- 
tion in the complainant’s bill, is wholly unnecessry. 


3. And where one of the notes is not due at the hearing of the 
case, and the bill is taken pro confesso, Chancery will order 
so much of the mortgaged premises to be sold, as will be suf- 
ficient to pay off the notes that are past due, together with the 
interest and costs; and the decree will stand as security for 
payment of the amount not yet due, with leave to the mort- 
gagee, to obtain an order for the sale of the morgaged premi- 
ses, when the remaining note reaches maturity. 


4. The practice of the court of Chancery in this State, prescribes 
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no particular form of subpena ad respondendum ; it is suf- 
ficient, if the party on whom it is served, is informed by it, 
that a suit is instituted against him, and that a copy of the bill 
exhibited, is furnished to him at the time of the service. 








5. Where a decree is made, more than thirty days after service 
of the subpeena, with a copy of the bill, on the defendant ; 
there is no error, so far as reference is had to the time of ma- 
king the decree. 


6. Courts of Chancery possess the power to examine witnesses, 
viva voce, for the purpose of proving written instruments, and 
the Chancellor may state what the evidence of the witnesses 
so examined, 1s. 


7. Such written instruments need not be set out in the record 
and decree in héc verba. 


8. It seems, that the same degree of proof is not required to sup- 
port a decree pro confesso, as in other cases. 


9. A reference to the master will not authorise a report by him 
more extensive than the allegations and proofs warrant ; and 
a report which is erroneous on its face, may be inquired into, 
without any exception taken. 


10.Where the evidence, which is relied on to support the allega- 
tions of a bill, is all written, and a decree can be rendered on 
its production, without difficulty,—a reference to the master 
is unnecessary. 


Error to the Circuit court of Mobile, exercising Chan- 
cery jurisdiction. 

Bill of foreclosure, tried by Harris, J. 

This was a bill in equity, exhibited by Richard H. 
Redwood, in the Circuit court of Mobile county, against 
Henry 8S. Levert, Samuel A. Roberts, John Mayrant, jr. 
and John W. Freeman. It set forth an indenture of 
mortgage, executed to secure the payment of certain 
promissory notes, therein described. 
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The mortgage bore date, (as alleged by the bill) the 
twenty-fifth September, eighteen hundred and thirty- 
five, and was admitted to record, and duly recorded, in 
the office of the clerk of the County court of Mobile 
county, in which county the land is situate. The notes 
intended to be secured were four in number, all drawn 
by Levert, payable to his own order, and by him indors- 
ed, negotiable and payable at the Branch of the Bank 
of the State of AMMama at Mobile,—all bearing even 
date with the indenture of mortzgage—due at the times, 
and for the amounts which follow : 

The first, due the 18th May, 1836, for $641 08 


Second,“ “ 18th “ 1837, “ 683 95 
Third, “ “ 18th “ 1838, “ 726 83 
Fourth,“ “ 18th “ 1839, “ 760 70 


The bill charged a default in the payment of the se- 
cond note, whereby the mortgage became absolute ; and 
alleged, that Levert, after the execution of the indenture 
of mortgage, conveyed the premises covered by it, to Ro- 
berts, who afterwards conveyed a part of the same to 
Mayrant, jr.,. who afterwards conveyed to Freeman.— 
The bill prayed that an account might be taken of what 
was due to the complainant—a decree that it might be 
paid to him, or the defendants forever barred, and foreclo- 
sed of all equity of redemption,—and that a sale of the pre- 
mises mortgaged, might be made to satisfy the sum as- 
certained to be due —and concluded with the usual pray- 
er, for general relief. 

The bill was filed on the thirty-first October, eighteen 
hundred and thirty-seven, and on the same day, a writ 
of subpeena issued. directed to Levert, Roberts and May- 
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rant, commanding them to appear at the then next term 
of the Circuit court of Mobile county, and answer a bill 
of complaint filed against them, by Richard H. Redwood, 
“a copy of which bill,” the subpcena informed them, 
“would be furnished by the sheriff.” This subpcna 


‘was returned executed, on the first of November, eigh- 


teen hundred and thirty-seven, on Levert, by leaving a 
copy of the bill, as furnished by tye clerk, and also a 
copy of the subpeena: the other d dants not found. 

At the term of the Circuit court, next after the bill 
was filed, an alias subpoena was ordered against Roberts 
and Mayrant and Levert, to answer in thirty days, or 
the bill to be taken pro confesso. 

On the twenty-fifth January, eighteen hundred and 
thirty-eight, a subpcena was issued, directed to Roberts 
and Mayrant, containing a similar recital as in the pre- 
vious subpceena, that the bill was filed by Redwood a 
gainst chem—omitting any mention of Levert or Free- 
man; but informing them, that a copy of the bill would 
be furnished by the sheriff. 'This subpcena was execu- 
ted on Roberts, the nineteenth of February, eighteen 
hundred and thirty-eight, and on Mayrant, on the twen- 
ty-third of the same month, a copy of the bill and sub- 
peena being left with them. 

On the third day of April, eighteen hundred and thir- 
ty-eight, another subpcena was sued out, directed to all 
the defendants—describing the bill, as exhibited by Red- 
wood against them, and that, on the same day, was 
served on Freeman, and he furnished with a copy of the 


bill and subpena. 
At the term of the Circuit court, begun to be held on 
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the fourth Monday of April, eighteen hundred and thirty- 
eight, a decree was rendered, in these words: 

“Richard H. Redwood, complainant, vs. Henry 8. Le- 
vert, John Mayrant, Samuel A. Roberts, and John W. 
Freeman, defendants. And now at this day of the said 
term of the court, appeared the said Richard H. Red- 
wood, complainant, by John H. Jones, his solicitor; and, 
it appearing to the satisfaction of the court, that the said 
Henry S. Levert, John Mayrant, jr., Samuel A. Roberts, 
and John W. Freeman, have been served with subpeenas, 
issuing out of our court; and, the said defendants hav- 
ing failed to plead, answer or demur, within the time 
prescribed by law, on motion of complainant, by his so- 
licitor, the said bill of complaint, of the said Richard H. 
Redwood, and the matters therein stated and alleged, it 
is ordered, adjudged, and decreed, be taken as confess- 
ed. And, thereupon, the said Richard H. Redwood, by 
his said solicitor, produced in court, the said indenture 
of mortgage, with the said certificates, in the bill of com- 
plaint mentioned; and also, the three last promissory 
notes, mentioned in the said bill of complaint, to wit:— 
one note, due the eighteenth May, A. D. one thousand 
eight hundred and thirty-seven, for six hundred and eigh- 
ty-three 95-100 dollars; one note, due the eighteenth 
May, A. D. one thousand eight hundred and thirty-eight, 
for seven hundred and twenty-six 83-100 dollars; one 
note, due the eighteenth May, A. D. one thousand eight 
hundred and thirty-nine, for seven hundred and sixty- 
nine 70-100 dollars, and proved the execution of said 
promissory notes, and mortgage,—all of which are da- 
ted the twenty-fifth day of September, eighteen hun- 
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dred and thirty-five. And thereupon, it is ordered, ad- 
judged and decreed, by the court, that the said bill of 
complaint, indenture of mortgage, and promissory notes, 
be referred to Malcom J. M’Rae, clerk of this court, and 
acting as master in Chancery, to take an account of all, 
what is due to the complainant, for principal and inter-. 
est, on the said mortgage and promissory notes, and to 
tax costs of said suit—and to make report thereof, at 
some convenient day, during the present sitting of this 
court. And thereupon, on the seventh day of June, A. 
D. one thousand eight hundred and thirty-eight, being 
another day of the present sitting of the said court, came 
the said Malcom J. M’Rae, Esq., acting as master in this 
court, and made his report—whereby it appears, that 
the said Henry S. Levert, John Mayrant, Samuel A. Rob- 
erts, and John W. Freeman, are justly indebted to the 
said Richard H. Redwood, on said indenture of mortgage, 
and said promissory notes, the sum of two thousand, 
two hundred and forty-five dollars and sixteen cents, for 
principal and interest: which said report is hereby ac- 
cepted, and ordered to be filed and recorded in this court; 
and to which saic report of the said master, reference 
is hereby made, as forming a part of this decree. 

It is therefore ordered, adjudged, and decreed, that the 
said Henry S. Levert, John Mayrant, junior, Samuel A. 
Roberts and John W. Freeman, do pay to the said Rich- 
ard H. Redwood, said complainant, the said sum of two 
thousand two hundred anil forty-five dollars and sixteen 
cents, so reported to be due him on the said mortgage 
and the said notes, on or before the first day of August 
next; and in case they, the said Henry S. Levert, John 
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Mayrant, junior, Samuel A. Roberts and John W. Free- 
man, fail to pay the said sum of two thousand two hun- 
dred and forty-five dollars and sixteen cents, on said first 
day of August next, it is ordered, adjudged and decreed, 
that the said Henry 8. Levert, John Mayrant, junior, Sa- 
muel A. Roberts and John W. Freeman, and their heirs, 
be forever debarred and foreclosed of and from all equity 
of redemption, of, in and to said mortgaged premises de- 
scribed in the said complainant’s bill, and the master 
aforesaid, and his successors in Office, sell all of said lot 
of land and premises at public auction, for ready money, 
to the highest bidder, being governed in said sale by the 
law governing the sheriif of Mobile county in the sale of 
lands under execution of feri facias, at common law. 
And it is further ordered, adjudged and decreed, that the 
said master execute to the purchaser of said mortgaged 
premises, a good and sufficient deed of sale and convey- 
ance, and out of the proceeds of such sale, be it further 
ordered, that the said master pay said complainant’s so- 
licitor his costs of suit, to be by the master taxed, and 
the said sum of two thousand two hundred and forty- 
five dollars and sixteen cents, so reported to be due as 
aforesaid, and all lawful interest thereon accruing, and 
the balance shall pay into this court: and further, that 
the said master report what he shall have done in the 
premises, to the next term of this court.” 

The defendants named in this decree prgsecuted their 
writ of error to this court, and have assigned for error— 

1. That the two first subpoenas did not identify this 
cause, and were irregular; that the service thereof was 
irregular ; and that all the subsequent proceedings found- 
ed thereon, were erroneous. 
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2. That the third subpuena was not served more than 
thirty days before the term, and therefore the decree pro 
confesso rendered, was irregular. 

3. The decree pro confesso was irregular, as no suffi- 
cient service appeared to warrant such a decree. 

4. The court erred in hearing proof, not taken by de- 
position, or other proper manner. 

5. The reference to the master Was erroneous and un- 
authorised. 

6. The decree was erroneous, in allowing and confer- 
ring the report of the master; in decreeing the sale of 
the whole of the property, when only a part was due; 
in requiring a sale absolute, without sufficient opportu- 
nity to redeem; in ordering the payment of too much, 
and before due; in decreeing, when neither the mort- 
gage or notes were made a part of the record, and when 
it did not appear what had become of the first note men- 
tioned in the bill; in decreeing a sale of the whole, when 
it did not appear necessary, and was unauthorised ; and 
in barring all equity of redemption, and foreclosing the 
parties, as shewn in the record. 

_In the course of the argument, it was agreed by coun- 
sel, that the record should be considered as amended, so 
as to shew the decree pro confesso, Was made at a day 
more than thirty days after the service of the subpcena 
on Freeman. 





Stewart, for the plaintiff in error. 
Campbell, contra. 


GOLDTHW AITE, J.—The several points presented for 
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examination and revision by this case, can be best con- 
sidered under the following arrangement: 

1. The supposed defect in the frame of the bill, in not 
shewing the payment of the first note, intended to be se- 
cured by the mortgage, or otherwise accounting for it. 

2. The irregularities which are supposed to exist in 
the form of the two first swbpenas, and that which is 
supposed to arise from the time when the decree was 
rendered. 

3. The supposed error, in permitting the mortgage and 
notes to be proved viva voce, when the same were refer- 
red to the master, and the omission to set them out in 
hec verba in the record. 

4. The reference to the master, his report, and its ef- 
fect. 

5. The decree. 

1. The complainant is the person to whom the mort- 
gage and notes were executed, and does not make title, 
through any assignment, or claim any less interest, than 
the whole sum due thereon. The presumptions which 
arise from the bill, are so far in his favor as to exclude 
the idea, that any other person is now the owner of the 
note, which came to maturity in May, eighteen hundred 
and thirty-six. No other inference can justly be drawn 
from the allegations of the bill. than that this note was 
paid at the time, or since it became due, and previous to 
the institution of this suit. 

If otherwise,—if this note belonged to another when 
this bill was filed, and it was important to any of the 
defendants, that this fact should have been disclosed and 
made known,—theirs, was the duty to have presented the 
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matter, by answer; and the Circuit court would not then 
have proceeded with the case, until the owner of it 
should have been made a party tothesuit. It is obvious 
that many, and perhaps perplexing questions may arise, 
when it becomes necessary to ascertain the rights of par- 
ties claiming interests as assignees of notes, secured as 
those appear to have been. In this case, from the ab- 
sence of all allegation to the contrary, we must presume 
that the note was paid to the complainant, before the 
institution of this suit. If the complainant had averred 
this fact in his bill, and it should afterwards be shewn, 
that the fact was otherwise, it is not perceived how the 
rights of the true owner of the note can be affected, by 
a decree to which he is neither party or privy. The al- 
legation, therefore, would seem to be wholly unnecessa- 
ry. 

2. The two subpenas first issued, omit the name of 
Freeman, one of the defendants; but we do not consider 
this as a matter of any importance whatever. All the 
subpenas command the individuals on whom service is 
made, to appear at the Circuit court, and answer the bill 
of the complainant; and they are further informed by 
the subpena, that a copy of the bill of complaint, will be 
handed to them by the sheriff. This officer returns, that 
he has served each of those defendants with the subpena, 
and a copy of the bill. We are not authorised to infer, 
that any other or different bill from the one exhibited, 
Was served: after the service, the act of assembly impos- 
ed on the defendants, the duty of answering within a 
limited period. According to the course of Chancery 
practice, as it prevailed in England until the year eigh- 
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teen hundred and twenty-eight, a subpcena could regu- 
larly contain only the names of three defendants: since 
that date, it has been the practice to insert the name of 
one person only in the subpeena, and it is frequent that 
no other designation of the plaintiffs is made, if there is 
more than one, than of A B, and others—(Smith’s Chan. 
Pr. 110.) It is not known, that the practice in this State 
has been so settled, as to prescribe any particular form 
for the subpena. Itis sufficient, in all cases, if the party 
on whom it is served, is informed by it, that a suit is in- 
stituted against him, and that a copy of the bill exhibit- 
ed, is furnished to him at the time of service. 

When the subpena, accompanied with a copy of the 
bill, has been served, it then becomes the duty of the de- 
fendant “to file his answer or demurrer, within thirty 
days after such service, unless within that period, he 
shall obtain further time from the clerk of the court, or 
from a circuit judge, on reasonable cause shown, which 
further time, shall not extend beyond the first day of the 
next term, otherwise the bill shall be taken pro confesso, 
and the complainant, if he deem it necessary, may take 
an attachment to compel an answer”’—(Aik. Dig. 287.) 

The same act of assembly, of which a part has just 
been recited, evidently contemplates that the complainant 
may, if the court is in session when the thirty days have 
expired, at once proceed to a final determinationof the 
cause, if the bill remain unanswered, for it. provides, “in 
all cases where the answer is filed ten days before the 
sitting of the court, or the Dill is taken pro confesso, for 
want of an answer, the cause shall be heard and deter- 
mined at that term, if practicable, unless on good cause 
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shewn, either party continue the same”—(Aiken’s Digest, 
288.) 

Considering the decree, in this case, to shew that it 
Was made more than thirty days after the service of the 
subpeena, with a copy of the bill, on the defendant, 
Freeman, there is no error, so far as reference is had to 
the time when it was made. 

3. In relation to the supposed irregularity, in permit- 
ting the mortgage and notes to be proved viva voce, when 
the same was referred to the master, and the omission to 
set them out in hec verba, in the transcript of the record. 

That Courts of Chancery possess the power to exam- 
ine witnesses viva voce at the hearing, even of contested 
suits, is well established by the many cases in which ez- 
hibits have been permitted to be proved in such manner. 
The rule was formerly limited to the proof of such papers 
as required no cross-examination—(Bloxton vs. Drewet, 
Prec. in Chan. 64; Eade vs. Lingood, 1 Atk.203; Graves 
vs. Budgel, 1 Atk. 444; Pomfret vs. Lord Windsor, 2 Ve- 
sey, sr. 473; Turner vs. Burleigh, 17 Vesey, 354.) The 
modern doctrine, however, is, that this rule applies alike 
to all written instruments: but viva voce examinations are 
admitted at all times with great caution, and judges 
have evinced much reluctance to any extension of the 
practice, as tending to innovate on the established course 
of proceeding in such courts—(Graves vs. Budgel; Tur- 
ner vs. Burleigh—wbi sup.) In the American Courts of 
Chancery, the modern rule seems to have obtained— 
(Consequa vs. Fanning, 2 John. Ch. R. 481; Emersvn vs. 
Bulkley, 4 Hen. & Mun. 441; Barnes vs. Lee, 1 Bibb, 
528; Hughes vs. Phelps, 3 Bibb, 178.) 
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The competency of a Court of C eee to ) administer 
an oath, was expressly determined in the case of one 





Aylet,.who, having perjured himself in a viva voce exa- 
mination before the Lord Chancellor, was prosecuted for, 
and convicted of perjury; and this case being carried to 
the House of Lords, the objection was unsuccessfully 
urged, that the Lord Chancellor had no power to admin- 
ister an oath on such an examination—(Moore vs. Aylet, 
2 Dick. 641; 2 Madd. Chan. 434.) 

It would indeed be a source of infinite mischief, vexa- 
tion and delay, if this power did not exist in the Chan- 
cery courts, as otherwise, many cases would be dismissed 
or delayed at the hearing, if it was discovered that the 
depositions of witnesses had omitted some matter by 
mistake, inadvertence or otherwise, essential to the pro- 
secution or defence of the suit, and then for the first time 
discovered, and within the power of the party to supply. 
It cannot be supposed, that this power would be ever ex- 
ercised for any other purpose than to advance the pur- 
poses of justice, and it may well be doubted, whether its 
exercise is not at all times a matter within the sound 
discretion of the chancellor, whenever the parties have 
proceeded to a hearing, and the evidence is strictly con- 
fined to the proof of written instruments, or other do- 
cumentary evidence. 

The power to admit viva voce evidence being shewn, 
it must follow, as a necessary consequence, that the chan- 
cellor must also have that of stating what the evidence 
is; and it would be wholly unnecessary for him to pur- 
sue the precise statements made by the witnesses, as 
such a course would frequently incumber the record with 
much immaterial and superfluous matter. 
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The objection in the present case is, that the mortgage 
and notes are not set out in hec verba. The chancellor 
states that the mortgage and notes were produced and 
proved in open court. It would be a most unreasonable 
inference to draw from this statement, that they were 
other or variant from those described in the bill; and 
even in a contesied suit, Wwe should deem this statement 
sufficient, when referring to the identical papers which 
were the foundation of a suit. 

In relation to the mode of establishing the allegations 
of a bill, when the same has been taken for confessed, 
for the want of an answer,—it seems clear, that it was 
anciently the rule, not to render a final decree, until 
the defendant had stood out all proceedings for a con- 
tempt, and wilfully refused to answer —(Denton vs. 
Brown, Tothill, 38; Earl of Hertford vs. Gernard, ibid.; 
Earl of Oxford vs. Gooch, ibid.; Wood vs. Gough, Prec. 
in Chan. xiv; Aketan vs. Hall, Nels. 1; Nades vs. Battle, 
2 Rep. Chan. 283; Anon. 2 Freeman, 127; Davis vs. 
Davis, 2 Atk. 23; Anon. 2 Freeman, 27; 2 Ch. Cas. 
237.) The modern practice is, to render a decree pro 
confesso, Whenever the party is in wilful contempt, with- 
out proceeding to the last process of sequestration—(Pen- 
dergast vs. Laubergne, 2 Dick. 535; Sturges vs. Brown, 
2 Merrivaile, 511; Att’y Gen. vs. Young, 3 Vesey, 209; 
Japling vs. Stuart, 4 Vesey, 619; Moss vs. Brown, 1 Ves. — 
& B. 306; Landon vs. Ready, 1 Sim. & Stu. 44.) 

Our statute has, in a great measure, introduced a new 
practice—and under it, it is wholly unnecessary to pro- 
ceed against a defendant, who is served with subpena, 
and neglects and refuses to answer. If the defendant 
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dues not file his answer or demurrer, within thirty days 
after the service of the subpana, the-bill may be taken 
for confessed, but “before a decree is pronounced, the 
court shall be satisfied by sufficient evidence of the jus- 
tice of the complainants claim or demand’—(Aik. Dig. 
288.) This seems to have been intended to abrogate the 
old rule, which authorised a decree on the allegations of 
the bill merely, and without any evidence; but the same 
degree of evidence, or the same manner of proof, is cer- 
tainly not required, as would be if the case was at issue, 
for such a construction would leave the complainant 
without remedy in equity, when the transaction esis 
solely within the knowledge of the parties’ t® the suit. 
It never could have been the intention of the general as- 
sembly, by this statute, to confer an advantage on a de- 
fendant, who might choose to stand in contempt of the 
process of the court; and such would be its effect, if the 
sanie degree of proof was required to support a decree 
pro confesso, as in other cases. Such was the view taken 
of this statute, in the case of Wilkins and Hall vs. Wil- 
kins, 4 Porter, 245—and we are satisfied that the pro- 
duction of the notes and mortgage was “sufficient evi- 
dence of the justice of the complainants claim,” to au- 
thorise a proper decree, and that it is wholly unnecessary 
to set them out in heéc verba in the record. 

4. The effect of a reference to a master, was very fully 
considered in the case of Mussina vs. Bartlett & Waring, 
8 Porter, 277,—and it was there determined, that his re- 
port was final and conclusive of all matters properly sub- 
mitted tohim. No question was made in that case, that 
the master exceeded his powers, or departed from the al- 
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legations of the bill; therefore, the case is not an author- 
ity to support the position now assumed by the defen- 
dant in error, that this court is not authorised to enquire 
into the subject matter of this report. The rule is very 
clear, that a reference will not authorise a report more 
extensive than the allegations and proofs will warrant— 
(Consequa vs. Fanning, 3 John. Ch. R. 527)—as is also 
that which declares, that a report, erroneous on its face, 
may be enquired into without any exception taken— 
(White vs. Johnson, 2 Mun. 285.) Here, the defendants 
could not have been permitted to go before the master, 
or gen be heard before him, to make an exception ac- 
cording t@the rule as laid down in Mussina vs. Bartlett 
& Waring, and would be entirely without relief, if they 
are not permitted to show error on the face of this re- 
port. ‘The errors which exist in it are plain and appa- 
rent, and will be noticed hereafter. It is sufficient now 
to dismiss the report, with the remark, that, on the alle- 
gations of this bill, a reference was wholly unnecessary, 
as all the evidence to be applied to the case was writ- 
ten; on its production, a decree could have been render- 
ed without any difficulty, by the court. A reference to 
the master, could only have been for the purpose of as- 
certaining the interest accrued on the notes due. If any 
special circumstances had been suggested by the com- 
plainant, as requiring a modification of the usual decree, 
it would then have been proper to have directed a refer- 
ence, in order to ascertain and state those circumstances; 
or the order of reference might have directed the master 
to state the results of his examination, preparatory to a 
final decree. 
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5. As to the decree. 

This is erroneous in three respects:---First, it confirms 
the master’s report, which is erroneous, in ascertaining 
the sum of two thousand two hundred and forty-five 
dollars and sixteen cents, to be due, when only the sum 
of six hundred and eighty-three 95-100 dollars, with 
interest from the eighteenth of May, eighteen hundred 
and thirty-seven, and the further sum of seven hundred 
and twenty-six 83-100 dollars, with interest from the 
eighteenth of May, eighteen hundred and thirty-eight, 
were then due. Secondly---in decreeing a sale of all the 
property mortgaged, when a sale of a part of it, might 
produce the sum due. 'Thirdly—in directing a sale, un- 
less the sum ascertained to be due, by the erroneous re- 
port, was paid, when the sale should have been stayed, 
on the payment of a proper amount, with the costs of 
the suit. 

It has been supposed, that.the ordinary course, in 
all mortgage bills, is, to refer it to the master, to as- 
certain and report, if a sale of the whole or a part of 
the premises, will best suit the interests of the parties 
concerned. We are not aware that such a reference is 
to be made by the court of itsown motion. The court 
below was not informed by the petition or suggestion 
of the complainant, that his interest could not be as well 
protected by asale of a part, if that would produce the 
sum due; nor did the defendants, or either of them, an- 
swer and suggest, asthey might, that they were so situ- 
ated, with respect to the mortgaged property, as to re- 
quire it: to be sold in separate parcels; or that their in- 
terests would be best subserved, by a sale of the whole 
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atone time. As no representations were made by either 
of the parties, the decree for the sale should have been 
in the usual form, for a sale of so much as was suffi- 
cient to pay the costs, debt due, and interest thereon, and 
that the decree should stand as a security for the note, 
to become due; with liberty to the complainant to go 
before the master, if the same should be in default at 
maturity, and obtain a report as.to the sum due, and pay- 
able; to the end, that the Circuit court might thereupon, 
order a further sale of the residue, to satisfy the said 
debts and costs, attending the report and sale. 

So much of the decree of the Circuit court, as confirms 
the master’s report, and ascertains the sum of two thou- 
sand, two hundred and forty-four dollars and sixteen 
cents to be due—so much as directs a sale of the whole 
of the mortgaged premises, and so inuch as directs a sale 
to be made, unless the sum so ascertained, is paid—is 
reversed; and this court, proceeding to render such de- 
cree as the Circuit court should have rendered in the pre- 
mises, doth order, adjudge, and decree as follows: That 
is to say, unless the said Henry S. Levert, or the said 
Samuel A. Roberts, John Mayrant, jr. and John W. Free- 
man, shall pay and satisfy to the said complainant, the 
sum of six hundred and eighty-three 95-100 dollars, 
with interest from the eighteenth day of May, eighteen 
hundred and thirty-seven, and the further sum of seven 
hundred and twenty-six 83-100 dollars, with interest 
from the eighteenth day of May, eighteen hundred and 
thirty-eight, and the costs of this suit, to be taxed, &c., 
on or before the first day of April next, then all the said 
mortgaged premises, in the bill named, or so much there- 
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of, as may be sufficient to pay and satisfy the sums a- 
foresaid, with interest, and the costs of this suit, in the 
Circuit court, shall be sold, by the master in Chancery, 
of the proper court, under the same notice as, by law, is 
required to be given by the sheriff, of sales of land: and 








the said master in Chancery is authorised and empow- 
ered to make good and sufficient deed or deeds, to convey 
the said premises, or so much thereof as it shall be ne- 
cessary to sell, for the porpose aforesaid, to the purchas- 
er or purchasers of the same. And it is further ordered, 
adjudged, and decreed, that if any part of the said pre- 
mises, shall remain unsold, it shall be subject to the 
payment of the sum of seven hundred and sixty 70-100 
dollars, due to the said complainant, on the eighteenth 
day of May, eighteen hundred and thirty-nine; and if 
the same, or any part thereof, shall be due and unpaid, 
on the day last mentioned, the said complainant may go 
before the master in Chancery aforesaid, and obtain a 
report of the sum due—and thereupon, the Chancellor 
of the Southern Division of Alabama, shall award an 
order of sale for so much, and such part of the residue 
of the said mortgaged premises, as shall be sufficient to 
satisfy the sum last aforesaid, and all interest accrued 
thereon, together with the costs of the report and sale.— 
And it is further ordered, adjudged and decreed, that, 
whenever any sale of the said premises, or any part 
thereof, shall be had under this decree, all the right and 
title of the said defendants, or either of them, to redeem 
the said premises, or such part of the same, as shall be 
sold, shall wholly cease and determine—and they, in 
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and from the same, be forever barred and foreclosed.— 
And it is further ordered, adjudged and decreed, that the 
said complainant pay the costs of this court. 





LAMKIN, adi’, vs. PHILLIPS. 


1. Courts of law have for a long period taken notice of the assign- 
ment of choses in action, and afford them every protection not 
iriconsistent with the principles and proceedings of tribunals 
acting according to the course of the common law. 


2.In these respects, they endeavor to apply, as far as may pro- 
Eau be done, the rules and doctrities recognized in Courts of 


uity. 


3. Debts due to a firm, may be assigned to either of the partners ; 
and a note given to the assignee, for the amount due bya 
debtor of the firm, extinguishes his debt due the firm—there- 
fore, 


4, Where one gives a note, for a partnership demand, after dis- 
solution, to the administrator of a deceased partner, who, in 
his life time, was duly authorised to settle the partnership ac- 
counts, and to whom they had been assigned—he extinguishes 

- the debt before due by him to the firm: and if garnisheed, as 
a debtor of the surviving partner, his answer ought to be, that 
he is in no wise indebted to the surviving partner. 


5. And if he answer otherwise, or if a liability be fixed on him, 
independent of his answer; the administrator of the deceased 
er cannot be prejudiced by the erroneous judgment given 

in a case to which he is neither party or privy. 


6. Ifthe garnishee truly state the facts, no judgment ought to be 
rendered against him, as a debtor of the surviving partner ; 
and if judgment be rendered against him, it may be successful- 
ly resisted by writ of error. 
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7. But if heomit ‘to state the circumstances attending the extin- 
guishment of the partnership account, by reason of giving his 
note to the administrator, the fault is his own ;--and he will 
not be entitled to relief against the administrator. 


Error to the Circuit court of Lowndes. 

Assumpsit on a promissory note, tried before Pickens, J. 

The defence will appear in the statement below. A 
verdict,was rendered for defendant, on which judgment 
was entered up. 

The following was the cause of action: 

“One day after date, I promise to pay James Hinkle, 
(administrator of the estate of George Clark, deceased,) 
or bearer, with interest from the first day of January last, 
the sum of sixty-five dollars, for value received. Nov. 7, 
1836. Henry M. Pariuipes.” 

Defendant proved that plaintiff’s intestate, and one 
Henry Crocheron, had been partners in mercantile busi- 
ness. In January or February, eighteen hundred and 
thirty-six, the partnership was dissolved, and the plain- 
tiff’s intestate purchased of said Crocheron, the entire 
partnership property, together with all the book accounts, 
and other evidences of debt: and the same were duly 
transferred and delivered to plaintiff’s intestate. In the 
month of June afterwards, plaintiff’s intestate died pos- 
sessed of all the effects. His then acting administrator, 
the payee of the note, took said note of defendant, in li- 
quidation of a book account, made with the partners du- 
ring their partnership—which had been assigned as 
aforesaid. 

Defendant further proved, that in the month of May, 
eighteen hundred and thirty-seven, an attachment was 
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issued, at the instance of a creditor of the said partners, 
in consequence of the absconding of Crocheron, and de- 
fendant was thereupon garnisheed, and judgment upon 
the answer of defendant, was rendered against him in 
the County court of Lowndes county, for the amount of 
the note. 

Upon this evidence, the court charged the jury, that if 
they believed the facts to exist as stated—it was a good 
defence, and their verdict should be for defendant. ‘To 
this opinion, plaintiff excepted; and the charge of the 
court was assigned for error. 


Cook, for the plaintiff in error. 


Cook, for the plaintiff in error.—'The defendant in error 
was not indebted to the defendant in attachment, at the 
time he was garnisheed: long before that time the de- 
fendant in attachment had transferred his interest in the 
debt to plaintiff’s intestate, and it had been liquidated 
by note to plaintiff. A garnishee must be a legal debtor 
of defendant in attachment—(Aik. Dig. 213.) The writ 
of garnishment is a legal remedy—not an equitable one. 
The creditor could not, of course, recover against a gar- 
nishee, against whom the defendant in attachment him- 
self could not, in law or equity, maintain a suit. If the 
fund belonged to plaintiff in attachment at all, it could 
@nly have been reached in equity, making the plaintiff 
in error a party. | 

The remedy against the administrator of a deceased 
partner is in equity, but if the funds in his hands can be 
drawn out in this manner, the court of equity would be 
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ousted of all jurisdiction, and the administrator would be 
wholly unable to make that distribution of the assets 
which equity requires. 

The garnishment was a legal proceeding upon the ori- 
ginal judgment, against property and effects to satisfy 
the same, if an execution upon the judgment could not 
have been levied upon property in the administrator’s 
hands: so, neither could debts have been condemned in 
his hands upon this process for that purpose—these modes 
being the same in principle. The administrator is not 
a party to the original attachment or judgment, and can 
not know whether it is a proper debt or not. He can 
not, in this summary proceeding, avail himself of the 
plea of insolvency, or plene administravit. The funds in 
the administrator’s hands must be recovered by suit 
against him, and not through the medium of a suit 
against a surviving partner. 


GOLDTHWAITE, J.—The judgment of the Circuit 
court was probably induced, by an impression, that the 
debt due from the defendant, to Crocheron & Clark, was 
incapable of being assigned to either one of the part- 
ners—and that, therefore, it was not extinguished, when 
he settled with, and gave his note to the administrator 
of Clark. 

The judgment cannot be supported; because, by the 
assignment to Clark, he acquired the sole equitable in- 
terest in the account: this, at his death, became vested 
in his administrator, who was authorised to collect the 
money, and thus extinguish the debt; or to take a secu- 
rity, payable to himself, and thus vest the Jegal, as well 
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as the equitable interest in him, for the benefit of those 
interested in the estate of his intestate. Courts of law 
have, for a long period, taken notice of the assignment 
of choses in action, and have afforded them every pro- 
tection, not inconsisient with the principles and proceed- 
ings of tribunals, acting according to the course of the 
common law. They endeavor, in these respects, to ap- 
ply, as far as may properly be done, the rules and doc- 
trines recognised in courts of Equity.—Welsh vs. Mande- 
ville—(1 Wheat. 233 ;) Andrews vs. Beecker—(1 Johns. 
Cases, 411;) M’Collum vs. Coxe—(1 Dall. 139 ;) Raymond 
vs. Squire—(11 Johns. 47;) Wheeler vs. Wheeler—(9 
Cowen, 34.) 

It is true, that no action at law, could have been 
brought, either in the name of Clark, or of his adminis- 
trator, for the account, but the entire equitable interest, 
passed by the assignment; and he, in his life-time, was 

authorised to use the name of the firm, for its collection; 
and his administrator, in like manner, was entitled to 
sue in the name of the surviving partner, for the bene- 
fit of his intestate’s estate, on giving an indemnity for 
cost, if required. Suit on the account, was unnecessa- 
ry, as the defendant gave his note to the administrator ; 
and thus extinguished, in November, eighteen hundred 
and thirty-six, the debt before due to the firm. 

When the defendant was subsequently garnisheed, in 
May, eighteen hundred and thirty-seven, as a debtor of 
Cocheron, the surviving partner, he was in no wise in- 
debted to him, and was authorised, from the facts, so to 
answer. If, however, he answered otherwise; or, if a 

‘liability was fixed on him, independent of his answer, 
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the plaintiff to this action ought not to be prejudiced, by 
an erroneous judgment, given in a cause, to which he 
was neither party or privy. 

In the case of Colvin vs. Rich—(3 Porter, 175,) this 
court determined, that the maker of a note, who was 
summoned as a garnishee of the payee, and who receiv- 
ed notice of the assignment, before answer, was not pro- 
tected, in a suit against him, (by the assignee,) by the 
payment of a judgment, rendered against him, as such 
garnishee. The garnishee, in that case, stated the fact 
of assignment and notice—consequently the judgment 
against him was irregular, and ought to have been con- 
tested. So, in the present case, if the defendant to the 
action truly stated the facts, no judgment ought to have 
been rendered against him, as a debtor of Crocheron, 
the surviving partner: and he could have successfully 
resisted the same, by writ of error. On the other hand, 
if he omitted to state the circumstances attending the 
extinguishment of the account, by reason of giving his 
note to the administrator of Clark, the fault was his own, 
and he would be entitled to no relief against the plain- 
tiff. 

Let the judgment be reversed, and the cause remand- 
ed. 
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WEST US. CUNNINGHAM. 


1. The seller of property may resort to his action against the 
purchaser, for the recovery of such damage as he shall sus- 
tain, for the failure of the latter to complete his purchase. 


2. In such case, the recovery must be graduated, by the injury 
which the seller sustains. 


3. If the purchaser refuses to comply with his contract, the sel- 
ler need not continue ready to deliver the article: he may sell 
it, and sue immediately, for the damages he has sustained,— 
but a re-sale is not necessary to fix the liability of the purcha- 
ser. 


4. Nor is it necessary that the purchaser have notice of the time 
and place of the re-sale. 


5. The amount yielded at the re-sale, is not conclusive to shew 
the extent of this liability. 


6. The rule, that a sound price warrants sound property---un- 
less there be a special agreement to take the property, sound 
or unsound---is not according to the course of judicial decision 
at common law; and is not the law of this State. 


7. A bill of exceptions is not waived, by a motion for a new trial. 


8. A motion for a new trial is addressed to the discretion of the 
court; but the court trying a cause ought not to grant a new 
trial, for causes embraced by a bill of exceptions---unless the 
party waive the exception. 


9. But if the primary court make no such requisition of a party 
moving for a new trial, but allow the exception, and overrule 
his motion ;---the appellate court cannot refuse to consider the 
exception. 


Error to the County court of Mobile. 
ese in assum psit. 
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The plaintiff brought assumpsit, in the County court 
of Mobile, to recover of the defendant, damages, sustain- 
ed in consequence of the defendant’s refusal to receive 
of him, a large number of oranges, which he had pur- 
chased, and for which he had agreed to pay a sum of mo- 
ney, amounting to seven hundred and fifty dollars. The 





case was tried on the general issue. 

On the part of the plaintiff, evidence was given, to 
show that the agents of the plaintiff sold to the defend- 
ant, a lot of oranges, invoiced at eighty thousand, but 
estimated, in the sale, at fifty thousand. The contract 
was made about three o’clock, in the afternoon, on the 
deck of the vessel, on which the oranges were, and the 
fruit was open to the inspection of all: further, the price 
stipulated, was fifteen dollars per thousand. By the 
terms of the contract, the oranges were to be delivered 
immediately; and the agents of the plaintiff gave no- 
tice to the defendant, that if he did not take away the 
oranges, according to his contract, they would be sold at 
his risk ; and that they were re-sold on board the vessel, 
at public auction, in small quantities, to suit purchasers ; 
that a large number of persons were present at the sale, 
and the amount of sales was about two hundred and 
sixty dollars. ‘he plaintiff further proved, that in the 
opinion of a witness, who testified, the oranges would 
have counted more than fifty thousand, that were sound. 

The defendant introduced evidence, tending to show, 
that the oranges were warranted to be sound, and of 
good quality when he purchased them, and that they 
Were unsound. 

On these facts, the court charged the jury, “ that there 
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was no doubt of the legality of a re-sale of goods, on ac- 
count of a former purchaser, who refuses to take goods, 
by him fairly purchased ; but such re-sale must be made 
public, and public notice given, and notice thereof given to 
the first purchaser.” The court further charged the jury 
in the following words, to wit: “A sound price is a war- 
ranty for sound property, unless some special agreement 
be made, by which the goods or property are to be ta- 
ken by the purchaser, whether sound or unsound.” 

To which several opinions, the plaintiff excepted, &c. 
And verdict and judgment having been rendered for the 
defendant, the plaintiff moved the court for a new trial ; 
which motion having been decided against him, he has 
prosecuted his writ of error to this court. 


Campbell, for the plaintiff in error. 

Stewart, contra. 

COLLIER, C. J.—That the seller of property may re- 
sort to his action against the purchaser, for the recovery 
of such damages as he shall sustain, by the failure of 
the latter to complete his purchase, is a proposition too 
plain to require illustration. In such a case, the recov- 
ery must be graduated by the injury which the seller 
sustains; unless, perhaps, where that injury is increased 
by his own imprudent course of conduct, in regard to 
the thing sold. If a purchaser refuses to comply with 
his contract, he absolves the seller from the obligation 
to continue in a situation which will enable him to de- 
liver the article sold: whenever he shall, thereafter, change 
his mind, he may sell it if he think proper. In fact, a 
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sale, if properly conducted, never can prejudice the pur- 
chaser, and would often be beneficial to the seller. Sup- 
pose the thing sald, subject to waste or to perish, imme- 
diately,—if the seller were obliged to keep it, the pur- 
chaser would be liable to the full amount of the pur- 
chase money ; but, if allowed to re-sell them, the purchaser 
would be entitled to a credit, for so much as it yielded, 
upon the resale, and would only be charged for the defi- 
cit. Thus we discover, how unreasonable would be a 
rule, requiring the seller to suffer the article to perish on 
his hands, andrun the risk of the solvency of the buyer. 
It is unnecessary, however, to consider at greater length, 
this particular question, for it was largely examined, in 
the School Commissioners vs. Aikin—(5 Porter’s Reports, 
169;) and in that case, the court say, “After a purchas- 
er has absolutely refused to comply with a contract of 
sale, the seller is at liberty to consider the contract at an 
end, and immediately sue for the damages he has sus- 
tained.” 

In that case, the declaration disclosed the fact of a re- 
sale, and stated the difference between the first and se- 
cond sale, and this was the sum sought to be recovered. 
The court say, further—“A re-sale was not necessary to 
fix the liability of the defendant for a breach of contract, 
and the action, in another form, could have been main- 
tained, without showing a re-sale: it might be one mode 
of ascertaining the amount of damages, perhaps the best, 
but certainly not the only way of ascertaining the 
same.” 

To the same effect is Adams vs. M’Millan—(7 Porter’s 
Rep. 73.) If a re-sale was not essential to the plain- 
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tiff’s right, and was not conclusive, as to the damages, to 
which he was entitled, it is difficult to conceive of any 
reason for requiring the purchaser to be informed of the 
time and place of re-sale. The amount yielded, at the 
re-sale, we have seen, is not conclusive, to show the ex- 
tent of his liability, and he may, whether he have notice 
or not, show its unfairness; or that it was made, under 
circumstances, unusual, and calculated to prevent a sale, 
at a fair price. The contract, then, between the seller 
and purchaser, being at an end, in consequence of the 
default of the latter, he had no right to insist upon the 
necessity of notice: and the court erred in the instruc- 
tion to the jury, on this point. 

The second instruction of the judge of the County 
court, is entirely opposite to the course of judicial decision 
at common law—and though it may be defensible in 
ethics, or sustained by a well settled rule of the civil 
law, we do not feel called on to examine it further; but 
will content ourselves with saying, that it is adverse to 
the previous decisions of this court—(See Ricks vs. Dilla- 
hunty, 8 Porter, 000, and cases there cited.) 

It was objected at the argument, by the defendant’s 
counsel, that under the pleadings, the plaintiff could not 
have been injured by the charge to the jury, however er- 
roneous it may be in itself. Wethink otherwise: the 
first count in the declaration is well adapted to the facts 
disclosed in the bill of exceptions, and the instructions to 
the jury calculated to prevent a recovery. 

The defendant’s counsel, upon the supposition that the 
opinion of the court might be against him, upon the 
questions. of law raised by the plaintiff, insists that the 
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bill of exceptions was waived by the decision of the 
County court, on the plaintiif’s motion for a new trial. 

In the first place, it may be remarked, that the record 
does not inform us for what cause the motion for a new 
trial was submitted to the County court, so that, for any 
thing appearing to the contrary, it may have been found- 
ed on causes entirely different from those embraced by 
the bill of exceptions. If such be the true state of fact, 
—and if necessary, we would intend it,—it was the duty 
of the County court to have entertained the motion fora 
new trial, without putting the plaintiff to elect the mo- 
tion at the expense of waiving his exception. 

But for the purpose of settling a question of practice, 
we will suppose that the grounds of exception, and mo- 
tion for a new trial, were identical. It is said, thatifa 
party is dissatisfied with a decision of a subordinate court, 
upon a point of law, he may ordinarily cause it to be re- 
viewed in either one of two modes. Ist. He may move 
the court fora new trial; 2d. He may tender his bill of 
exceptions, and thus put the question on record, in order 
that it may be examined on appeal or writ of error. But 
he should not, under ordinary circumstances, be allowed 
by the subordinate court to pursue both courses. If he 
relies on his motion for a new trial, then his objection 
does not appear on the record, and of course an appeal or 
writ of error would be of no avail. PButif he have his 
bill of exceptions sealed, the court should not grant anew 
trial, on the ground stated in the bill of exceptions, for 
the question is then on the record, and the error, if any, 
may be corrected by an appellate court—(Fabrigas” vs. 
Mastyn, 2 Wm. Bla. R. 929.) It has more recently been 
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decided, that the court will, in no case, grant a motion 
for a new trial, when a bill of exceptions has been ten- 
dered, unless it be subsequently abandoned—(2 Chitty’s 
Rep. 272; S. P. Cogswell vs. Brown, 1 Mass. R. 237 ;) but 
in Reed vs. Miller, (1 Bibb’s R. 142,) it was determined, 
that the court have no right to require a party to with- 
draw his exception to their opinion, before they will en- 
tertain a motion for a new trial, presenting the same 
questions of law. And in Danham et al. vs. Baxter, (4 
Mass. R. 79,) it was held, that the court will grant a new 
trial, without requiring the right of review to be waived, 
in a case where the court was of opinion, on the trial, 
from the facts shown by the plaintiff, that the law was 
such he could not recover, and stopped the examination 
of witnesses for the defendant on that ground; but the 
jury found a verdict for the plaintiff, against the direction 
of the judge. 

A motion for anew trial addresses itself to the dis- 
cretion of the court trying the cause, and is governed by 
the circumstances of the case, and those rules which have, 
from time to time, been adopted, as applicable to the 
subject. Following what we conceive to be the best es- 
tablished practice, we are of opinion, that the court trying 
the cause ought not to grant a new trial for the causes 
embraced by a bill of exceptions, unless the party sub- 
mitting a motion distinctly waives the exception. If, 
however, the primary court make no such requisition of 
@ party moving for a new trial, but allows his exception, 
and considers and overrules his motion for a new trial, 
the appellate court cannot refuse to consider the excep- 
tions. This would be to interfere with the discretion of 
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the primary court, or rather to determine, that it had 
been universally exercised, and was the subject of revi- 
sion—an assumption entirely indefensible. 

The judgment of the County court must be reversed, 
and the case remanded. 





LIVINGSTON et al. vs. STEAM-BOAT TALLAPOOSA. 


1. The statutes of this State authorise the prosecution either of 
an appeal or writ of error, as to all final judgments and decrees 
of the Circuit and County courts,—admiralty cases as well as 
others. 


2. And, in such cases, an appeal is the most appropriate remedy, 
as the claimant can thus suspend the execution of the decree, 
both as to himself and the stipulators. 


3. At common law, stipulators may not question the correctness 
of a decree of condemnation. 


4. And if stipulators alone appeal, they are confined to a review 
of the judgment, so far only as they are themselves concerned. 


5. (The case of Richardson et al. vs. Cleaveland and Stuggins, 
(5 Porter, 251,) reviewed and corrected.) 


Error to the County court of Mobile, exercising admi- 
ralty jurisdiction. 

Libel of a stean-boat, for provisions and stores fur- 
nished. 

The defendant in error filed his libel in the County 
court of Mobile, against the steam-boat Tallapoosa, for 
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provisions and stores furnished the boat, at the request of 
the master of said boat, and the boat was attached and 
seized by the sheriff to answer the libel, and the parties 
who prosecuted this writ of error, were the individuals 
to whom the steam-boat was delivered, after its seizure 
under the attachment. ‘They entered into the usual sta- 
tutory bond, conditioned to pay such judgment as should 
be rendered on the libel. No claim whatever was inter- 
posed by any one in the County court, and a decree pro 
confesso, Or rather by default, was rendered, and a judg- 
ment for the amount ascertained to be due, entered 
against the plaintiffs in error, as stipulators; to reverse 
which, they prosecuted thier writ of error: 

The errors assigned were— 

1. That the County court had no jurisdiction ; 

2. That there was no affidavit to the libel, to warrant 
the seizure ; 

3. There was no proof of the debt set forth in the li- 


bel ; 
4. There was no foundation for the judgment against 
the plaintiffs ; . 


5. The debt alleged-did not authorise the proceeding. 


Campbell, for the plaintiffs in error. 
Stewart, contra. 


GOLDTHWAITE, J.—If the principles of the common 
law, Were to be applied to the determination of this case, 
it is clear, that the plaintiffs in this court, ought not to 
be permitted to question the validity of any judgment of 
condemnation rendered against the steam-boat, either in 
the case of default or otherwise. 
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In the case of Stebbins vs. Fitch, (1 Stewart, 186,) it 
was determined, that a garnishee would not be allowed 
to question the regularity of the judgment against the 
defendant in attachment, as whose debtor he was sum- 
moned ; and in Thompson vs. Allen, (4 Stew. & Por.184,) 
the same doctrine was recognized and acted upon. In 
the former case, however, which was prosecuted by the 
garnishee, it is distinctly admitted, by the court, that he 
might well have assigned for error, the omission of any 
judgment against the defendant in attachment. The 
rule, that bail shall not be permitted to controvert the 
correctness of the judgment against their principal, is fa- 
miliar to all, and was recognised by this court in the case 
of Toulmin vs. Bennett et al. (3 Stew. & Por. 320.) 

The same rules obtain in the civil law, as to stipula- 
tors; and they are even extended so far, as to pronounce 
a judgment against each, a mere incident to the previous 
decree, which, if removed by appeal to another court, en- 
tirely suspends, and carrics with it, the stipalation into 
the appellate tribunal, where {he proper’ judgment is 
rendered—(McLellan vs. The United States, 1 Gall. 227; 
Brig Helen vs. Ogden, | Mason, 431.) In the latter case, 
it was held, that if the decree of condemnation remained 
unappealed from, the judgment rendered against the 
stipulators could not be reviewed on an appeal. In nei- 
ther of these cases, however, did any question arise, 
which required the court to decide, if a decree against 
stipulators was unsupported by a previous decree of con- 
‘demnation, that the parties could in no manner review 
the decree against them on an appeal. Nor is any thing 
said of the relief which persons could have, if a decree 
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‘was rendered against them as stipulators, when, in point 
of fact, no stipulation was entered into. 

Whatever may be the rules of the civil law in such 
cases, it is conceived, that in relation to them, as well as 
to all final judgments and decrees of the Circuit or Coun- 
ty courts in proceedings of this summary nature, against 
the stipulators, our own statutes have ordained, that ei- 
ther an appeal or writ of error may be prosecuted. 

It is true, that some inconvenience will be felt from 
the commingling of the practice of the admiralty, with 
the common law writ of error, but when the rule is 
once known, it can be conformed to without difficulty. 

An appeal is, in reality, the most appropriate remedy; 
as the claimant, if one has intervened, can thus suspend 
the execution of the decree, both as to himself and the 
stipulators; as it isclear, by the practice of the admiralty 
courts, that this would be its effect. If the stipulators 
alone appeal, they must, according to the course of prac- 
tice, and all the analogies of the law, be confined to a 
review of the judgment, so far only as they themselves 
are connected with it. 

When the writ of error is sued out, it must be by all 
who are parties defendant to the decree, whether as 
claimants or as stipulators, otherwise, this consequence 
will follow, that the decree may be divided into two 
parts, and one writ of error sued out by the claimant, ano- 
ther by the stipulators, on which different judgments 
might be rendered, having no connection or bearing on 
each other. The decree, as to the stipulators, might be 
affirmed, when that as to the claimant might be revers- 
ed, and thus the former would be forced into equity for 
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relief. Difficulties like these must be avoided, if it is 
possible to do so without offering violence to our sta- 
tutes. 

A practice, not very dissimilar to the one, proper to 
circumstances like these, has long prevailed with us, and 
furnishes the best rule for our guidance. 

We have several statutes, authorising the courts to ren- 
der a summary judgment against securities on appeal, 
certiorari, and writ of -error bonds. In all these cases, 
the sureties are connected with the principals, by the 
judgment of the court, and it has several times been held 
by this court, that if after such connection by the judg- 
ment of an inferior court, a writ of error is prosecuted, it 
must be by all the parties, or it will be dismissed—(Cal- 
ler vs. Brittain, Minor, 27; Webster vs. Yancey, id. 183; 
Eastland vs. Jones, id. 275; Swift vs. Hill, 1 Porter, 
277.) 

If a similar rule is applied to decrees like the one be- 
fore us, We are at one furnished with a practice which 
is understood, and to which wecan conform with less 
difficulty than to any other; besides this, it will harmo- 
nise with our decisions in other respects. This was the 
course pursued in the case of Richardson et al. vs. Cleve- 
land and Huggins, (5 Porter, 251,) in which the writ of 
error was sued out by the stipulators, one of whom was 
the claimant. No question was made there, however, as 
to the parties; but as this course was pursued in that case, 
it furnishes an additional reason for now adopting it. 

In" cases of defaults, where judgment has also been 
rendered against the stipulators, they can pursue their 
remedy by writ of error, but according to the rules be- 
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fore ascertained, they can only be permitted to question 
the validity of the judgment, so far as it affects their own 
peculiar condition. When the claimant is also one of 
the parties to the stipulation, or a decree is rendered 
against him, the whole can be reviewed at his instance, 
as was done inthe case just cited; but the writ of error 
must be sued out in the name of all the parties to the 
decree. 

As this practice of sueing out process according to the 
course of the admiralty, to enforce liens, has very much 
increased, it is important that it should be established 
on principles which will bear examination: we therefore 
deem it proper to state and correct an error which exists 
in the opinion, as pronounced in the case of Richardson 
et al. vs. Cleveland & Huggins, (5 Porter, 251.) With 
the question determined by that case, and on which it 
Was reversed, we remain perfectly Satisfied ; but we also 
declared, “that the condemnation of the boat, after a 
stipulation had been entered into, was erroneous, as the 
libellants, by such a judgment, would have two remedies.” 
Now this consequence does not follow a condemnation 
merely, but only when a decree for the sale is also ren- 
dered. The condemnation, by itself, is nothing more 
than the declaration of the court, that the lien sought to 
be enforced, legally attaches to the boat, or other vessel. 
If, however, the decree of condemnation was followed 
by an order for a sale, when the boat or other vessel had 
been previously delivered on bail, and the statutory bond 
taken, such a course would be erroneous, as the lien is 
absolutely determined, and at’ an end when the bond is 
taken; that is, so far as the particular claim sought to be 
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enforced is connected with it. The correction uf this 
error is only important at this time, as it may save par- 
ties cost, by inducing them not to seek to reverse judg- 
ments merely on the formal ground, that a condemnation 
is decreed in connection with a judgment on the stipula- 
tion. 

In the present case, no attempt is made to impeach 
the decree against the present plaintiffs, as stipulators 
merely; the only errors assigned are such as question 
the decree on grounds shewing that the steam-boat at- 
tached, was not subjected to a lien under the statutes. 

As these parties are not permitted to go into such an 
inquiry, under the rules we have ascertained in the for- 
mer part of this opinion,—the decree is affirmed. 
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MADDOX US. BROWN. 


1. The omission to aver, in a general count, for money had and 
received—a promise to pay on request, is not matter of sub- 
stance. 


2. The claim of a plaintiff cannot be defeated, on a conjecture as 
to the intention of the jury, in reference to their verdict—ca- 
ses must be divested of doubt, to warrant a reversal of judg- 
ment. 


3. The court will not infer from the words “pre-emption and 
floats,” in a contract, that they refer to a pre-emption right un- 
der the acts of Congress; and that the contract is void, by 
reason of an inhibition of sale contained in those acts. 


4, The only way in which this court can receive information of 
the evidence offered on a trial below ; is by bill of exceptions, 
or demurrer to evidence. 


Error to the County court of Benton county. 

Debt on bond, alleged to be lost. The declaration 
contained twocounts. The first was on a bond condi- 
tioned to make a title toland, when defendant obtained 


a pre-emption for the same, which bond was alleged to - 


be lost; and the second charged a general indebtedness, 
without averring a promise to pay on request. Plea— 
generalissue. Verdict and judgment for plaintiff. 

The verdict was for five hundred dollars, the penalty 
of the bond: whereupon plaintiff relinquished two hun- 
dred dollars of the verdict, and judgment was entered up 
for the remaining three hundred dollars. 

At a subsequent day, defendant moved the court in ar- 
rest of judgment, and for a new trial—for the following 
reasons : 














THE SUPREME COURT OF ALABAMA. 119 








Maddox vs. Brown. 








Because the instrument on which the suit was brought 
Was void ; 

Because there were two judgments ; 

Because the judgments did not agree with the verdict. 

The motion was overruled by the court, and defendant 
excepted. 

He now assigned for error: 

1. The court erred in permitting the affidavit (of the 
plaintiff below,) of the loss of the instrument which is 
the foundation of this action, as evidence to establish its 
loss to the court and jury. 

2. The court erred in entertaining jurisdiction of this 
cause, because the instrument sued on, was void per se. 

3. The court erred in rendering a judgment varying 
from the verdict of the jury. 

4. The court erred in rendering the judgment in this 
cause. 

5. The court erred in not arresting the judgment ren- 
dered upon the motion of the plaintiff in error, made in 
the court below. 


Martin, for plaintiff in error. 
Chilton, contra. 


GOLDTHWAITE, J.—No objections were made to the 
sufficiency of the declaration in the court below, by de- 
murrer or otherwise, nor was the sufficiency of the evi- 
dence to sustain the actiun there questioned until after 
verdict ; it thererore becomes material, to enquire how 
far the errors supposed to have been committed, can now 
be looked into. The statute declares, that no cause shall 














120 REPORTS OF CASES IN 








Maddox vs. Brown. 





be reversed, arrested, or otherwise set aside, after verdict 
or judgment, for any matter on the face of the pleadings 
not previously objected to; provided, the declaration con- 
tain a substantia lcause of action, anda material issue be 
tried thereon—(Aik. Dig. 266.) 

The declaration, in this case, contains two counts: 
one is framed on an instrument of writing in the form 
of a bond, with a condition, of which profert is excused 
on account of its loss: the other is a general count, for 
money had and received by the defendant to the plain- 
tiff’s use. ‘The only defect in the latter, is the omission 
to aver a promise to pay on request. ‘This omission can- 
not be regarded as matter of substance, especially after 
verdict, as the promise to pay is a mere legal inference, 
arising from the fact of indebtedness, and, in point of 
fact, has no existence in most cases. 

It is supposed, by the plaintiff in error, that the jury, 
by the verdict returned by them, have negatived the idea, 
that they intended it to be general, and to be applied to 
both counts of the declaration; as they find for the plain- 
tiff five hundred dollars debt, in the declaration men- 
tioned, by way of damages, for the breach of his said 
contract. Itis possible, that such may have been the in- 
tention of the jury, but we are not permitted to defeat 
the claim of the plaintiff in the court below, on a mere 
conjecture. If the plaintiff in this court wished to pre- 
sent his case for revision, it was his business to divest it 
of all doubt, as we cannot be expected to interfere to re- 
verse a judgment, because it may possibly be erroneous. 

If, however, we could pass around the verdict, and 
were called on to exaniine the first count of the declara- 
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ration, there is nothing in it, to raise a legal presumption, 
that the contract stated is invalid or illegal. We cannot 
infer, from the terms pre-emption and floats, that this con- 
tract must refer to a pre-emption right, under some one 
of the acts of Congress, or that it must necessarily be 
void or inoperative, by reason of any inhibition of sale 
contained in them. If it was important to the rights of 
the plaintiff in error to have a decision of these questions, 
the precise point should have been presented in the plead- 
ings, or on a motion to instruct the jury on the points of 
law arising out of the evidence. 

The same remarks will apply with full force to the 
affidavit of the loss of the instrument. It may or may 
not have been introduced in evidence to the jury as proof 
of the instrument, but it is certain, that the only way in 
which this court could receive information on this sub- 
ject, is by a bill of exceptions, or demurrer to evidence. 
There is no error in the judgment, and it is affirmed. 
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M’RAE US. RASER. 


“1. The omission to set forth in a declaration, the manner of pay- 
ment prescribed in a contract, cannot be taken advantage of as 
a variance, if no question arises in the case, upon that part of 
the contract. 


2. The terms “ for value received,” “or order,’ or even the in- 
sertion of a specific consideration, do not at all enter into the 
legal meaning or effect of a promissory note. 


3. Thus—the omission to set out in a declaration, on a promissory 
note, (there being no attempt to set it out in h@c verba, the 
specific consideration ; and that it might be discharged by oth- 
er paper,—cannot be taken advantage of as a variance. 


4. Such understanding is to be regarded as a stipulation for the 
benefit of the maker of the note; and cannot influence the 
payee’s right to recover the amount of the note and interest, 
unless discharged by the substitution of other paper. 


Error to the Circuit court of Marengo. 

Assumpsit on a promissory note—tried before Judge 
P. Martin. 

The defendant in error declared against the plaintiff 
in the Circuit court of Marengo, and described the pro- 
missory note on which the action was founded, as one 
by which he “ promised to pay on or before the first day 
of January next after the date thereof, to the said plain- 
tiff, the sum of two hundred and eighty dollars, for value 
received,” (having previously set out its true date.) The 
case was submitted to the jury on the plea of non-assump- 
sit; when the defendant in error, to sustain the issue on 
his part, offered in evidence a promissory note of the fol- 
lowing tenor : 
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“On or before the first day of January, eighteen hun- 
dred and thirty-seven, I promise to pay Mr. Thomas Ra- 
ser, two hundred and eighty dollars, it being the purchase 
money for four mares, at seventy dollars each; and it is 
understood between Mr. Thomas Raser and myself, that 
this obligation for $280, may be paid by any other paper 
due the Ist of January next, which I may think fit to 
endorse. Arcola, 4th June, 1836. 

(Signed, ) “Joun M’Rag.” 

To the admission of this note, the plaintiff in error 
objected, but his objection was overruled, and the note 
read to the jury as evidence ; whereupon he excepted, &c. 


Stewart, for plaintiff in error. 
Phelan, contra. 


COLLIER, C. J.—The only question raised here, is, 
whether the note is so described in the declaration, as to 
have authorised the court to admit it in evidence. 

So much of the note as sets forth an understanding 
between the parties, that it might be discharged by the 
plaintiff, by the indorsement of other paper due at the same 
time, must be regarded as a stipulation for his benefit. 
He might avail himself of it or not, at his election, but 
it cannot influence the defendant’s right to recover the 
amount of the note with interest; unless it has been dis- 
charged by the substitution of other paper, according to 
the terms of the contract —and this, if it was done, should 
have been shown at the trial.. In Guyon vs. Lewis, (7 
Wend. R. 26,) it was decided that the omission to set 
forth in a declaration, the manner of payment prescribed 
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in a contract, cannot be taken advantage of as a vari- 
ance, if no question arises in the case upon that part of 
the contract. Here, no question could regularly arise 
upon the part of the contract we are considering, unless 
it were at the instance of the plaintiff in error; for the 
defendant claims no benefit from it. The authority, 
then, we have cited, sustained as it is by the fitness of 
the thing, shows that there was no necessity to introduce 
and negative by the declaration, the last clause in the 
note—and its omisssion is, consequently, no variance. 
There are two modes of declaring on a promissory 
note—the one by setting it out in hec verba, the other, 
by stating it according to its legal effect. In the first, an 
omission or substitution of a word, which does not effect 
the substance of the contract, will be fatal—in the other, 
it is sufficient to describe the note substantially, taking 
care that the declaration does not charge a greater lia- 
bility upon the defendant, than he has incurred by his 
contract,—observing, however, with accuracy, its date, 
time of payment, &c.—(1 Chitty’s Pl. 334; 1 Sanders on 
Pl. & Ev. 117, et post; 1 Starkie’s Ev. 1589; Cantley vs. 
Hopkins, 5 Stew. & Por. R. 58; Harrison vs. Weaver, 2 
Por. R. 542; Rodman vs. Forman, 8 Johns. R. 26.) And 
under the influence of this distinction, it has been held, 
that it is no variance, to describe the assignment of a 
bond to be for “value received,” though the words are not 
found in the assignment itself; for these words, ina de- 
' Claration, are only an averment of the plaintiff himself, 
that such was the consideration for which the assign- 
ment was made, and not an averment that the assign- 
ment was so written—(McWilliams vs. Smith, 1 Call’s 
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R. 123.) So, the words “for value received,’ in setting 
forth a promissory note in a declaration, are words of 
description, and not an averment; and if the note pro- 
duced in evidence want those words, it is no variance— 
(Saxton vs. Johnson, 10 Johns. R. 418; see also Field vs. 
Field, 9 Wend. R. 394; Porter vs. Talcott, 1 Cow. Rep. 
359; M’Kinley vs. Rob, 20 Johns. R. 351; and 1 Saund. 
Pl. & Ev. 118, and cases there cited.) 

Now, in the case at bar, it seems to us that it cannot 
be seriously urged, that the variance between the decla- 
ration and note, is such as should have induced its exclu- 
sion from the jury. ‘The words “/or value received,” Was 
a statement, in effect, of the particular consideration ex- 
pressed in the note; yet, such description, according to 
the decisions cited from Virginia and New York, is not 
equivalent to an averment, that the words are found in 
the note. Itmay be also remarked, that the terms “ for 
value received,” “or order,’ nor even the insertion of a 
specific consideration, do not at all enter into the legal 
meaning or effect of a promissory note—(Aik. Dig. s.. 
137, p. 283; s. 6, 328.) 

The result is, that the Circuit court was correct in its 
decision, and its judgment is affirmed. 
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(Qe erence 


THE STATE US. TRUSS. 


1. In criminal, as well as civil cases, witnesses are disqualified, 
who have a direct interest in the event of a case.. 


2. But the expectation of a benefit, not necessarily and legally 
flowing from the event of the proceeding, does not render the 
witness incompetent ; Thus—— 


3. The prosecutor, whose property has been injured, is a compe- 
tent witness in an indictment for malicious mischief. 


Error to the Circuit court of Talladega. 

Indictment for malicious mischief—tried by Judge A. 
Martin. 

In this case, the defendant was indicted for unlawful- 
ly, wilfully and maliciously killing four hogs, the pro- 
perty of John B. Tuck. Defendant plead the general is- 
sue. On the trial, the competency of the witness, who 
was also the prosecutor—Tuck—was objected to. The 
witness then, under seal, transferred his interest in the 
suit to the trustees of the Talladega Female Academy— 
who accepted of it. He was then permitted to give evi- 
dence. , 

The question concerning the competency of the wit- 
ness, was certified to the Supreme court for revision. 


Attorney General, for the State. 
GOLDTHWAITE, J.—The question referred by the 


Circuit court of Talladega county is, whether the prose- 
cutor, Tuck, was a competent witness to give evidence 
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against the defendant, under the circumstances disclosed 
by the record. 

The indictment, in this case, is for malicious mischief; 
and the act of assembly provides, that every person of- 





fending against its provisions, shall, on conviction, be 
fined in such sum as the jury, trying the indictment, may 
assess, not exceeding fourfold the value of the property 
injured or destroyed, and imprisoned in the common jail 
of the county any length of time, at the discretion of the 
jury; which fine shall be paid to the party injured: Pro- 
vided, however, that the jury may inflict one or both of the 
penalties prescribed—( Aik. Dig. 113.) 

The relinquishment, or rather, the transfer, by the 
prosecutor, of his interest in the fine, to the trustees of 
the academy named, cannot ‘change the aspect of this 
case, aS it is certain, if Tuck was not a competent wit- 
hess previous to this relinquishment, he could not be 
made so, by virtue of it. 

The rule is very clear, that in criminal, as well as civil 
cases, Witnesses are disqualified, who have a direct in- 
terest in the event of the case, but this interest must be 
such as thelaw recognizes. The expectation of a bene- 
fit, not necessarily and legally flowing from the event of 
the proceeding, does not render the witness incompetent 
—(Roscoe’s Crim. Ev. 104.) 

Where a statute gives a reward, or the whole or a part 
of a penalty to the informer, and such reward or penalty 
is not recoverable upon the indictment itself, but a dis- 
tinct suit is necessary; then, as the conviction will not 
be evidence in such suit, the testimony of the party en- 
titled to the penalty, &c., is admissible. But where the 
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penalty is recoverable on the indictment itself, and the 
informer is not driven to a suit, his title to the penalty 
gives him such an interest in the event of the prosecu- 
tion, as will incapacitate him—(King vs. Williams, 9 B. 
& C. 549.) The case cited, was an indictment founded 
‘On an English act of Parliament, whereby the justices 
are empowered to give restitution of the possession of the 
lands entered on by force, or holden by force, to the re- 
spective tenants thereof. The tenant entitled to restitu- 
tion, was held not to be a competent witness. So, also, 
in Tulley’s case, (1 Strange, 316,) a conviction for deer 
stealing was quashed, because the same person was both’ 
informer and witness, and entitled to a part of the penal- 
ty. In the case of the King vs. Williams, it is said that 





the reason why the owner, in cases of robbery and lar- 
ceny, who is entitled to restitution, is permitted to be a 
witness, is because the words of the statute authorising 
the restitution, directs it, if the felon be attainted, in con- 


sequence of evidence given by the party robbed, or owner of 


the property. 

The expectation, hope, or even promise, of a reward 
or pardon, is, however, not sufficient to disqualify a wit- 
ness, for the reason before stated,—that it does not neces- 
sarily and legally flow from the event of the proceeding. 
The rule is thus laid down by Hawkins: “It has been 
ruled, that it is no good exception, that a witness has the 
promise of a pardon or other reward, on condition of his 
giving his evidence, unless such reward be promised, by 
way of contract for giving such and such particular evi- 
dence, or full evidence, or any way in the least to bias 
him to go beyond the truth, which, not being easily 
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avoided, in promises or threats of this kind, it is certain 
that too great. caution cannot be used in making them”— 
(Hawk. Book 2, ch. 46, s. 135.) 

If we apply these rules io the question referred, its 
solution will be divested of difficulty. -In the first place,” 
it may be asked, what interest has the party injured in 
@ prosecution like this? It is clearly contingent, and not 
absolute or certain. 

If the State succeeds, and a conviction ensues, it does 
not necessarily follow, that the party injured will be 
benefitted by this result, for the jury may inflict impris- 
‘onment, and omit the fine. As this may be the result of 
the prosecution, there is no stronger bias arising fromthe 
hope of reward, than exists in many other cases, ‘where 
it is perfectly clear that the witness would be competent. 
Noreward necessarily flows.from the event of a convic- 
tion, to the party injured, and therefore, he is not Within 
the rule, as stated. y 

This question, however novel with us, has been di- 
rectly decided in England. 

By the statute of 39 and 40 George III, ch. 89, s. 1, it 
is enacted; that if naval stores belonging to the crown, 
are found-in the possession of an unauthorised person, he 
shall, on conviction, be deemed a receiver of stolen goods, 
and may be transported for fourteen years, or the judge 
may sentence him to be whipped, fined, and imprisoned; 
a moiety of which fine, if imposed, shall go to the king, 
and the other moiety to the informer. It is discretiona- 
ry with the judge to inflict one, or more of these punish- 
ments.. On the trial of an indictment under this stat- 
ute, an informer was held to be a competent witness, 
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and Lord Kenyén, who tried the case, makes use of this 


~ language: “The statute having given the court a power 


“to inflict, at their discretion, either a corporal punishment, 
_orto impose a fine, in case of conviction, and as it was 
' only in case a fine was imposed, that the witness could 
expect to derive any benefit, and that was uncertain, as 
‘ “@epending on the judgment of the court, the objection 


_  Swent only to the credit; and not to the competency of the 


Witness’—(Rex vs. Cole, 1 Esp. 169.) 

~ If the interest of the witness in that case, was uncer- 
tain, as depending on the judgment of the court, it must 
be so in this, depending, as it does, on the discretion of 
the jury. : 

The Circuit court very properly admitted the witness 


to give evidence, and though we cannot concur in its rea- 
. 80ns, We must pronounce its conclusion to be free from 
- error. N 
> Let the judgment be affirmed. 
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CULLUM WSs. CASEY & CO. 


1. A protest is necessary upon “the non-acceptance of a fi 
bill of exchange, and is the only evidence that ean be sors 
of the fact. 


2. An averment, that the bill was presented to the drawee, and 
acceptance demanded, but that drawee refused to accept the 
same, of which defendant had notice—is a sufficient averment. 


3. An allegation, that demand of payment was made and refused, . 
at the place of business of the payer, is sufficient. 


4. In an action against the indorser of a bill of exchange; where 
the indorsement was made in this State—the law of this State 
must govern as to the rate of damages. 


5. And, in such an action, on judgment by default, nil dicit; or 
non sum informatus, the clerk may compute the interest with- 
out the intervention of a jury. 


Error to Mobile County court. 

Assumpsit on a bill of exchange. 

This was an action of assumpsit, brought by the de- 
fendants in error, as the indorsees of a bill of exchange. 

The plaintiff below filed a declaration, as follows: 


“The State of Alabama, Mobile county- 

“ County. court, June term, 1837. Denys Casey, Bar- 
zillai Ransom and Smith Spilman, co-partners, heretofore 
trading together under the firm and style of Denys Casey 
& Co., by their attorney, complain of Charles Cullum, in 
custody, é&c. of a plea of trespass on the case, &c. For 
that whereas Messrs. Brown & Cawley, heretofore, to 
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wit, on the fourth day of %anuary, Anno Domini 1837, 
- at Mobile, to wit, in the county aforesaid, made their cer- 
tain bill of exchange in writing, bearing date the day 
and year aforesaid, and thereby then and there requested 
Messrs. Smith & Conklin, sixty days after sight of said 
bill, to pay to the said Charles Cullum, or order, $4000 
00, for value reeeived, and then and there directed the 
said bill of exchange, to the said Smith & Conklin, at 

New York, and then and there delivered the said bill so — 
drawn and directed as aforesaid, to the said defendant, 
who afterwards, and before the payment of the said sum 
of money, to wit, on the day and year aforesaid, at the 
county aforesaid, endorsed and delivered the said bill of 
exchange to the said plaintiffs, and the said plaintiffs 
aver, that afterwards, to wit, on the 10th day of Febru- 
ary, 1837, the said bill of exchange was shewn and pre- 
sented to the said Smith & Conklin, at New York, and 
their acceptance thereof demanded, but the said Smith 
§ Conklin did then and there refuse to accept the same, 
of which defendant had due notice; and the said plain- 
tiffs aver, that afterwards, when said bill became due 
and payable, according to its tenor and effect, to wit, on 
the"14th day of April, 1837, the said bill was presented 
and shewn at the place of business of the said Smith & 
Conklin, and the payment of the same was then and 
there demanded, according to the tenor and effect of the 
said bill of exchange; but neither said Smith & Conklin, 
nor the said defendant, nor any one on his or their be- 
half, did or would pay the same, and the said bill of ex- 
change was then and there duly protested for non-pay- 
ment; of all which, said defendant afterwards, to wit, 
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on the day and year last aforesaid, had notice. By 
means whereof, and by force of the law in such case 
made and provided, the said defendant became. liable to 
pay to the said plaintiffs, the said sum in the said bill of 
exchange specified, according to the tenor and effect 
thereof, and being so liable, he, the said defendant, in 
consideration thereof, afterwards, to wit,on the day and 
year last aforesaid, undertook, and then and there faith- 
fully promised the said plaintiffs, to pay them the said 
sum of money in the said bill of exchange specified. 
Yet, the said defendant, though often requested, has not 
paid the said plaintiffs the said sum of money in the said 
bill of exchange specified, or any part thereof, but the 
same to pay has hitherto wholly neglected and refused, 
and still does neglect and refuse, to the damage of the 
said plaintiffs of eight thousand dollars, and therefore 
they bring their suit, &c. 
“Joun G. Arkin, Att’y for pl’ffs.” 


The defendant did not appear, and judgment was.en- 
tered by default against him, fur the amount of the bill, 
with interest, and ten per cent. damages, from which the 
defendant below has prosecuted a writ of error to this 
court, and now assigns for error: 

1. That the declaration does not contain a sufficient 
cause of action ; 

2. That the judgment by default is erroneous, and 
should be reversed. 


ORMOND, J.—The objections made to the judgment 
of the court below, by the counsel for the plaintiff in er- 
ror, may be thus stated: 
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L That no protest for non- nonsiaiiands is pace in the 
declaration ; 

-2..The declaration does not shew a sufficient Saat. 
ment for payment ; 

3. The judgment is for too much; 

4. There was no assessment of damages by a jury, 

It has long been the settled law of England; that a 
protest is necessary upon the non-acceptance of a foreign 
bill of exchange, and that it is the only evidence which 
can be.-received of the fact. The great commercial States 
of New York and. Massachusetts, and many other States 
of the Union, hold the same law. A. contrary doctrine 
has beén maintained by the Supreme court of the United 
States, in the case of Brown vs. Berry, and Clarke vs. 
Russel, (3 Dallas’ Rep.) and in Read vs. Adams, 8 Serg. 
& Rawle, 356. The weight of authority is decisively in 
favor of the necessity of protest, where a foreign bill is 
presented for acceptance, and acceptance refused, and 
we feel no hesitation in laying it down as the correct 
-. rule. : 
¥,, But the question, in this case; is, whether the averment 

in the declaration is sufficient. 'The averment is, “that 

the said bill of exchange was shewn and presented to 


en and theré atiine to accept the: same, of which 

the defendants had due notice.”. This averment was 

sufficient, as the refusal to accept could be proved alone 

, the production of the protest—(See Salomons vs. Stave- 
* ly, 3 Douglass’ Rep: 298.) 

}> -We are also of opinion, that the allegation of presen- 


\ 


s 





~ 
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tation for payment, is sufficient; it isin these words: 
“afterwards, when said bill became due and payable, 
according to its tenor and effect, to wit, on, &c., the said 
bill was presented and she Wh at the place of business of 
the said Smith & Conklin, and payment of the same was 
then.and there demanded, according to the tenor and ef- 
fect of the said bill of exchange, but neither said Smith 
& Conklin, nor the said defendant, noy any one in his or 
their behalf, did or would pay the sie §c. The ob- 
jection is, that it is not stated that the presentment for 
payment was in the city of New York; but the bill is 
drawn on Smith & Conklin, of New York, and the pro- 
test states that the demand was at their place of busi- 
ness, and it would be a violent presumption to indulge 
in, that the demand was not made where they reside, or 
that they have more places of business than one. 

It is further insisted, that the assessinent of ten per 
cent. damages iserroneous. This argument proceeds, on 
the suppositfon that, as the bill was payable in New 
York, the law of that State must govern, as to the rate 
of damages, of which, as this was a judgment by de- 
fault, there could be no evidence. The endorsement of 
the plaintiff in error was in this State, and the law of 
this State must govern as to the rate of damages. 

The objection, that the clerk could not assess the da- 
mages, is equally groundless. The act of eighteen hun- 
dred and twelve, which authorises the clerk to compute 
the interest without the intervention of a jury, on judg- 
ments by default nzhil dicit, or non sum informatus, has. 
been by this court repeatedly held to extend to an action 
against the indorser of a note or bill—(See Malone & Co. 
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vs. inadinwray.: 3 Stewart’s R. 29, and Chapinan vs. Ar- 








rington, ib. 480.) 
There is no error in the judgment of the court below, 
and it is affirmed. 2 


TOWNSON US. MOORE, 


1, It is no objection, since special demurrers have been dispensed 
with by statute, that a special plea amounts to the general issue. 


2. Where an affidavit to hold to bail is not sufficient, the requisi- 
tion of bail is unauthorised, and the bail bond invalid: and to 
a scire facias on the bail bond assigned—a special plea, a- 
mounting to the plea of nul tiel record, may be pleaded, and 
‘will be sustained. 


3. A motion to strike out a plea, is addressed to the discretion of 
the court, and its refusal is not revisable in erroy, 


4, Questions to be reviewed by the Supreme court, must be 
brought before it by bill of exceptions, or in some other proper 
manner. 


5. A plaintiff, who fails in the successful prosecution of his suit, 
is liable, under the statute, to a judgment,for costs. 


Error to the Circuit court of Talladega. 
Scire’' facias on a bail bond—tried by A. Martin, J. 
This was a proceeding by scire facias, in the usual 
form, against bail, in the Circuit court of Talladega. 
From the record, it appears that the defendant plead- aI 
ed— 
1. Nal tiel record; 
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2. That no sufficient affidavit had been made, to au- 
thorise the’requisition of bail of the principal. 

The court refused; on motion of the plaintiff, to strike 
out the second plea, but determined there was no such 
record asthe scire facias describes, that the affidavit to 
hold to bail was insufficient in law; and thereupon ren- 
dered a judgment against the plaintiff, for costs. 

The plaintiff hath prosecuted a writ of error to this 
court, and now assigns for error— 

1. That the Circuit court erred in refusing to strike 
out the defen:lant’s second plea; 

2. That the court erred in deciding that the affidavit 
to hold to bail was not sufficient ; 

3. That the court erred in sustaining the defendant’s 
first plea; 

4. That the plaintiff was not liable to a judgment for 
costs. 





Martin, for plaintiff in error: 
Chilton, contra. 


COLLIER, C. J.—The objection to the second plea 
must have been, that it amounted to the general issue of 
nul tiel record, and not, that it did not present good mat- . 
terof defence; for if there was no sufficient affidavit, the 
requisition of bail was unauthorised, and the bail bond, 
of consequence, invalid. In principle, the case of Toul- 
min vs. Bennett & Laidlaw, (3 Stew. & Por. R. 220,) is 
directly in point. 

But it is no objection with us, since special demurrers 
have béen dispensed with by statute, that a special plea 
9P 18 
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amounts to the general issue—(Morgan vs. Rhodes, 1 
Stew. R. 70; Dunham et al. vs. Ridgel, 2 Stew. & Por. 
R. 402.) 

Besides, a motion to strike out a plea, addresses itself 
to the discretion of the court, consequently, its refusal is 
not revisable on error—(Johnson, adm/’or, vs. Wren, 3 
Stew. R. 172.) 

The case before us, does not present for examination, 
the correctness of the decision of the Circuit court, in sus- 
taining the defendant’s pleas. If the plaintiff had de- 
sired to have these questions reviewed, he should have 
caused the record on which the scire facias professes to 
have issued, to be made a part of the record in the pre- 
sent case, either by bill of exceptions, or in some other pro- 
per manner. Its absence must prevent us from determin- 
ing whether there is error in the proceeding below. 

The plaintiff having failed in the successful prosecu- 
tion of his suit, was clearly liable, under our statute, toa 
judgment for costs—(Aik. Dig. 261)—and the conse- 
quence is, that the judgment must be affirmed. 
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ARRINGTON US. JONES. 


1. A defendant, in slander, cannot, under the general issue, give 
in evidence the truth of the charge, but must plead it specially. 


2. But any facts or circumstances, which will rebut or repel the 
presumption of malice, are properly admissible under the ge- 
neral issue. 


3. And to that end, defendant, by way of excuse, may prove any 
thing short of a justification, and which does not. necessarily 
involve the truth of the charge, or tend to prove it true. 


4. Therefore, where one brought his action against a defendant, 
for saying that plaintiff had sworn to a lie, on the trial of a 
certain case :—evidence of what plaintiff did swear, may be 
given under the general issue, in mitigation of damages. 


5. But evidence to shew that what plaintiff swore on the trial 
was false, is inadmissible, without a plea of justification. 
\ 


6. And it is immaterial quo ad the admissibility of the evidence, 
whether the charge was perjury, in general terms, or false 
swearing, in a particular case mentioned. 


7. When the truth is given in evidence, it must be under a plea 
which will require, not only the truth of the charge to be 
proved: but also which will require that the corrupt intention, 
be either expressly proved or necessarily inferred, from the cir- 
cumstances of the case. 


Error to Butler Circuit court. 

Slander—before Crenshaw, J. 

This was an action of slander, brought by the plain- 
tiff, against the defendant in error. The words charged 
to have been spoken are,—“.he (meaning the plaintiff ) 
swore to a positive lie in open court, in the case between 
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Waters and me.” ‘The defendant pleaded not guilty— 
and on the trial of the issue, the plaintiff having proved 
the speaking of the scandalous words charged in the de- 
claration—the court permitted the defendant, in mitiga- 
’ tion of damages, to prove what the plaintiff had sworn 
to, on the trial of the case of Jones vs. Waters—and that 
the plaintiff swore on that trial, that there were two 
roads leading from Jones’ house to his plantation, and 
_ that he believed that a majority of the people in the 
Reighborhood of Coleman’s gin-house, were of opinion 
that Jones burned said gin-house, or was some way con- 
cerned therein. And also permitted the defendant, in 
mitigation of damages, to prove that there were not two 
roads leading from Jones’ house to his plantation, and 
that there was but one road; and also that a majority 
of the people in the neighborhood of the gin-house did 
not believe that Jones had burned said gin-house, 

“The admission of this testimony to mitigate the dama- 
ges, is now assigned for error, 


~ Bedfod, for plaintiff in error. 
Cook, contra. 


ORMOND, J.—It has long been considered as the set- 
tled law, in actions of this description, that the defen- 
- dant cannot, under the general issue, give in evidence the 
truth of the charge, but must plead it specially. The 
leading case on the subject, is Underwood vs. Parks, (2 
Strange, 1200.) ‘The case is thus stated: “Im an action 
for words, the defendant pleaded not guilty, and offered 
to prove the words to be true, in mitigation of damages, 
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which the Chief Justice refused to permit, saying, that 
at a meeting of all the judges, upon a case that arose in 
the common pleas, a large majority of them had deter- 
mined not to allow it for the future, but that it shouli 
be pleaded, whereby the plaintiff might be prepared to 
defend himself, as well as to prove the speaking of the 
words—that this was now a general rule amongst them 
all, Which no judge would think himself at liberty to 
depart from, and that it extended to all sorts of words, 
and not barely such as imported a charge of felony.” 

This resolution of all the judges, has been assailed by 
the counsel for the defendant in error, as being a mere 
rule of practice, established by the judges in opposition 
to the ancient commonlaw. But we do not understaffa, 
that in the case referred to by the Chief Justice, the judges 
undertook to change or alter the law, but that in that 
case, it was determined what the rule of law was, and 
that what was doubtful before, was thus rendered cer- 
tain. ; 

It must be conceded, however, that since that day, the 
rule seems in some degree to have been relaxed, and that 
evidence has been admitted under the general issue, 
which does not seem consistent with the rule laid down. 

Thus Eyre, Chief Justice, is reported to have said “that 
jn an action for words, the defendant might, in mitiga- 
tion of damages; give any evidence short.of such as would 
be a complete defence to the action, had a justification 
been pleaded.” ' 

‘$o,; also, in an action brought for a libel, Sir James 
Mansfield permitted evidence, in mitigation of damages, 
that at the time of the publication, the plaintiff was ge- 
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neérally suspected to have been guilty of the charge im- 
puted to him in the libel. 

In the case of Grant vs. Hoover, (6 Munf. R. 13,) the 
court heid, that in an action of slander, for charging the 
plaintift with false swearing in a judicial proceeding, 
the defendant, on the plea of not guilty, might prove 
what: the plaintiff swore to, in mitigation of damages— 
though he could not be allowed to prove the falsity of 
the words, and thus indirectly fix the charge of perjury 
on the plaintiff. 

So, also, in the case of Kennedy vs. Dear, (6 Porter’s 
R. 90,) where the imputation of perjury was in making 
an affidavit by Dear, as the foundation of a State prose- 
cfffon against Kennedy, this court held, that the defen- 
dant, in mitigation of damages, might prove that the 
plaintiff himself objected to the use-of the word “vio- 
lent,” describing the assault and battery, but took the 
oath, on the justice assuring him that the affidavit was 
in the common form. The court say, “all the circum- 
-Stances attendant on the publication of the words spo- 

ken, were matters proper to be left to the consideration 

of the jury, as from the circumstances, as well as from 

the words themselves, was the presumption of malice to 
aa be raised, or to be rebutted.” The court add: “the prin- 
ciple is recognised and admitted, that a defendant cannot 
shew the truth in mitigation of damages, but any facts 
or circumstances which will rebut or repel the presump- 
tion of malice, are properly admissible under the general 
issue.” 

The true rule, as now understood, is laid down by 
Marcy, justice, in the case of Wormouth vs. Cramer, (3 
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Wend. 395,) “ that the defendant, if he has not attempted 
to justify the charge, may prove under the general issue, 
by way of excuse, any thing short of a justification, 
which does not necessarily imply the truth of the eharge, 
or tend to prove it true, but which repels the presump- 
tion of malice”—(See also Root vs. King, 7 Cowen, 613.) 

In this case, it appears that on atrial of a former 
cause, in which the present defendant was plaintiff 
against one Waters, the present plaintiff was a witness, 
and swore, among other things, that a majority of the 
defendant’s neighbors believed that he had burned a cer- 
tain gin-house, or was some way concerned therein. It 
is impossible to doubt that proof of what the plaintiff 
swore in this respect, should have been received in miti- 
gation of damages. It was evidence proper to be given 
to the jury, to deiermine whether, in accusing the. plain- 
tiff of false swearing in this matter, the defendant was 
not in fact defending his own cbaracter, which had been 
thus assailed by the plaintiff, or whether, in making the 
charge, he was actuated by malice towards the plaintiff, 
and merely availed himself of this, as a pretext. 

It follows, that there was no error in permitting proof 
to be made of what the plaintiff swore to, on the trial 
of the cause in which the perjury is charged, but in per- 
mitting the defendant to prove the evidence thus given to 
be false, there being no plea of justification, the court 
erred. 

It is insisted by the defendant’s counsel, that as the 
charge in this_.case, was not of perjury, in general terms, 
but of false swearing in a particular case, which was 
named, that therefore the plaintiff had notice, and might 
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come-prepared to prove his testimony-to be true. No 
modern authority has been cited for this distinction, and 
we are satisfied the distinction does not exist at this day, 
however it may have formerly been considered. 

The law, on this doubtful and intricate subject, would 
‘be much simplified, if evidence proving the truth of the 
charge, when offered in mitigation of damages, could be 
. testricted to those cases, where the words, of themselves, 
did not show the corrupt intention. But such a rule 
would, it is believed, be found, in practice, to Be im- 
“practicable, and it is therefore, doubtless, that the rule 
has not been relaxed further than has been shewn; and 
that when the truth is given in evidence, it must be un- 
der aplea which will require not only the truth of the 
charge to be proved, but also the corrupt intention with 
which the words were spoken, to be either expressly 
proved, or necessarily inferred, from the circumstances of 
_ tthe case. 

The.judgment of the court below is reversed, and the 
cause remanded for a new trial, in conformity with this 
opinion. 
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ABERCROMBIE US. MOSELY.« 


1, The custom of pleading the usual pleas, by merely naming 
them, has prevailed too long, and been sanctioned by too many 
decisions, to be now overturned. 


2. [The case of Wheelock vs. Fitch, (3 Porter, 387,) was incor- 
rectly ruled, and is not in accordance with the gencral course 
of dec: ions.] 


3. The court is not the tribunal appointed by law to determine 
the weight of conflicting evidence,—it should in all cases, be 


left to the jury. 


a” 


4, Where A receives the note of a third person, as collateral se- 
curity for a debt due from B, and fails to collect the note, he 
may recover against B, on the original debt. 


5. But the parties may stipulate, that the note shall be taken as 
payment of the debt, and when this is expressly agreed on, the 
original liability is completely discharged. 


Error to Talladega Circuit court. 

Assumpsit—tried before A. Martin, J. 

This action is founded on a promissory note, signed by 
Z. B. Sims, James Abercrombie and Sylvanus Walker. 
The declaration is against Abercrombie alone, who plead- 
ed two special pleas, the first of which alleges a payment 
by Sims, of the note sued on, before the commencement 
of the suit; the second alleges, that Sims delivered to the 
plaintiff, a certain draft, or order, drawn on one Maddox, 
for the payment of ———— dollars, which was accepted 
by the plaintiff, in full satisfaction and discharge of the 
note suedon. ‘The plaintiff filed no replication. to either 
of these pleas, but the case was tried, as on an issue 

9P. 19 
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Joined, and a verdict returned, and emement: therein ren- 
dered: for. the plaintiff. , 
‘In the progress. of the trial, a pill of exceptions was 
3 signed: by the presiding judge, which discloses, that it 
- .@ppeared in proof, that a note for four hundred and -se- 
venty dollars, on certain persons residing in Tennessee, 
:* had been handed to Ransom Newsom, a son-in-law of the 
plaintiff, who gave a receipt therefor, by which he pro- 
“mised to collect the amount due, or return the note when 
‘called for. It-was further proved by one Maddox, that 
sometime afterwards, in March, eighteen hundred and 
thirty-seven, the plaintiff came down from Tennessee to 
Sims’ residence, and received from Sims, a written request 
or order to the witness, that he would pay the plaintiff 
one hundred and thirty dollars, and requesting that if he 
had not the money himself, he would borrow it from 
some other person: that this order or request was pre- 
sented to the witness, who was unable to pay the amount. 
Maddox further stated, that’ the plaintiff, speaking in re- 
ference to this order, and the four hundred and seventy 
dollar note, on the person in Tennessee, said, if .he could 
‘get the-one hundred and thirty dollars, it would satisfy his 
demand against the defendant, and he would get the. rest of 
the money on the four hundred and seventy dollar note from 
his ‘neighbors. The plaintiff produced in ‘evidence, the 
receipt of Newsom for the said note, and also the note 
on the persons in Tennessee. “This was all the evidence, 
_ and on this the court’ charged the jury, if they believed 
the plaintiff had received the note for four hundred and 
* seventy dollars, and the order for one hundred and thirty” 
dollars, as collateral security to secure the payment of the 
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note sued on, and they should: believe the note had not 
been’ collected by the plaintiff, he was entitled to a:re-- 
covery in this action. But if they should believe that the 
note was given to the plaintiff, and received by him, as. 
a payment of the note upon. the defendant, and they 
should believe the persons who gave the note were in- 
solvent, and that the money could not be made. out of 
them, notwithstanding the agreement by the plaintiff to 
receive them in payment of his debt, he might resort to 
the original consideration, and recover thereupon. 

The defendant below prosecutes his writ of error, and 
here assigns— : 

1. That the court erred in trying the cause without 
replications to defendant’s pleas; 

2. That the court erred in charging the jury, as stated 
in the bill of exceptions. 


Chilton, for plaintiff in error. 


GOLDTHWAITE, J.—The first assignment of errors 
presents a question which deserves some consideration, 
and is not without its importance on the course of prac- 
tice. It is obvious to all who have had any connection ° 
with business on the circuits, that pleas are frequently 
put in at the moment of trial, and when it is greatly in- 
convenient to members of the bar to reply specially. 
Hence has arisen, in a great measure, the custom which 
has obtained so extensively, of pleading the usual pleas - 
by merely naming them. It is to be regretted, that this 
laxity of pleading was ever countenanced by the court, © 
but it has prevailed too long, and been sanctioned by too 
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many decisions, to be now overturned. If the parties to 
‘. @ Cause will consent to this course of pleading, perhaps 
no very evil consequences will flow from it. Another 
effect, however, of this hurried mode of pleading, is, that 
in many, perhaps the most, of cases, which are_tried on 
the circuits, no rezular issue is ever formed, unless insist- 
ed on by the counsel engaged in the cases. It is always 
within the power of the defendant or plaintiff, to require 
the pleadings to be in the regular form, and they can re- 
spectively claim judgments of non pros. or default, if the 
regular steps areomitted. With this right completely in 
their power on the circuit, it is unjust that parties should 
be permitted, after atrial, as if an issue was in fact made 
up, and submited to the jury, to reverse the judgment for 
the.waut of a replication or rejoinder. Thus much would 
not have been said on this point, if it were not that this 
court, in the case of Wheelock vs. Fitch, (3 Porter, 387,) 
had sustained the precise exception taken by this assign- 
ment. We are now Satisfied that case was incorrectly 
ruled, and that it is not in accordance with the general 
course of our decisions on similar questions, as we have 
always been actuated by the most earnest desire to divest 
- the practice of the courts, of those technicalities which so 
_ often tend, when carried to extremes, to the prostration 
of justice. , 

The defendant, in this court, insists that there is no 
error in this case, even if it is admitted, that the charge 
. Of the court cannot be supported, as the evidence before 
the jury warranted no other finding than the one ascer- 
tained by the verdict. 

It is true, the evidence is very unsatisfactory to*induce 
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the conclusion, that the note and order were given by 
Sims, and accepted by Mosely, as an absolute satisfaction 
of his demand. There are many and strong circum- 
stances in the case, as shewn by the evidence, to rebut 
any such conclusion, but we cannot say that some parts 
of the evidence are not sufficient, in point of law, unex- 
plained and not contradicted by other parts, to authorise 
the inference, that the note was received under an agree- 
ment, that it should be in part satisfaction. Thus the 
witness, Maddox, states, that the plaintiff informed him, 
if he could get the one hundred and thirty dollars from the 
witness, it would satisfy his demand against the defendant, 
and he would get the rest of the money on fre four hundred 
and seventy dollar note, from his neighbors. It is true, 
that when this declaration is weighed against the fact, 
that no receipt was taken, expressing the terms of the 
settlement, and the evidence of the original debt was re- 
tained by the plaintiff, that the presumption arising from 
this conversation is perhaps destroyed; yet the court is 
not the tribunal appointed by the law to determine the 
weight of evidence—it should, in all such cases be left 
to the jury to determine. We must, then, look into the 
charge, as given, and see if it can be supported. 

It naturally is divided at two points; the first, that 
if the plaintiff received the notes and order as a collateral 
security, and they were not collected, he was entitled to 
a recovery inthis action; the second, that if the note was 
given to the plaintiff, and received by him as a payment 
of the one due from the defendant, yet, if the persons 
from whom the money was due, were insolvent, and the 
money could not be made from them, then, notwith- 
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‘standing the agreement of the plaintiff to receive it in 
payment of his debt, he might-resort to a suit on the ori- 
ginal consideration, and recover thereon. 

- ‘The first branch of this charge contains a proposition 
too clear to require any illustration to support it. It is 
the recognised and almitted doctrine of all the cases— 
= (Chitty on Bills, 203, note 1—where. all the American 
. cases are collected.) The second proposition cannot be 
‘+ sustained to the extent laid down by the Circuit. court. 
A bill of exchange, or promissory note; given for a pre- 
‘eedent debt, is not a payment, unless it be so expressly 
agreed by the parties, but it is competent for the parties 
to-stipulate, that it shall be so taken, and when this is 


Ey expressly agreed on, the original note or liability is com- 


pletely discharged. In the case of the New York State 
Bank vs. Fletcher, (5 Wend. 85,) it is said by Judge Mar- 
: cy, “that negotiable paper is not payment of a pre-exist- 
ing debt, unless it is expressly agreed to be accepted as 
‘such. I take the law to be, that it is payment, if ex- 
pressly accepted as such, whatever be the grade of the 
pre-existing debt.” So, also, in Davidson vs. the Borough 


of Bridgeport, (8 Conn. R. 472,) the converse of the rule is | 


correctly stated, that the mere giving, for an antecedent 
debt, of a note or bill which turns out to be unproductive, 
is not an extinguishment of such debt, in the absence of 
any agreement.to receive it as payment. ) 

‘In this case, the Circuit court directs the jury, that even 
if the note was given and accepted as a payment, not- 
- withstanding such agreement, if the parties were insol- 
vent, the plaintiff might resort to the original considera- 


tion, &c. This charge was not called for by the evi- 
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dence disclosed, -and might have, and was sufficient to, 
mislead the jury, from the true question. for their deter- 
mination, that is, whether there was any agreement what- 
ever, to accept the note and order, as a payment and sat- 
isfaction of the debt due to the plaintiff. 

For the error of this charge. the judgment of the Cir- 
cuit court is reversed and remanded. 





PEIRCE UWS. HILL: 


1. When a defendant justifies, under’ a writ, or other authority, 
he should set it out substantially and particularly in his plea— 
general allegations are not sufficient. 


2. A levy made on Sunday; is void by statute, and does not di- 
vest defendant's title to the property levied on: 


3. And detinue will lie to recover property levied on, on Sunday. 


4. Detinue lies in every case, where the owner prefers recovering 
the specific property, to damages for its conversion, and no re- 


gard. is had to the manner in which defendant acquired pos- 
session. 


Error to Jefferson Circuit court. 
Detinue—tried before Chapman, J. 
The plaintiff in error brought an action of detinue, in 


the Circuit court of Jefferson, against the defendant, for *. 


the recovery of ahorse. To which the defendant plead- 


1. Non-detinet; 
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_ 2. That as a constable, and by virtue of sundry execu- 
tions, he levied on, and sold the horse, with the detention 
of which he was charged. ' 

To the second plea, the plaintiff replied, that the defen-— 
dant levied on and took possession of. the horse, un the 
_ Sabbath, or first day of the week; whereupon, the de- 
fendant demurred—and his demurrer being sustained, 
and.a verdict and judgment having been rendered against 
. the plaintiff,—the plaintiff prosecuted his writ of error 
to this court. 


W. K. Baylor, for plaintiff in error. 
Peck, contra. 


COLLIER, C. J.—The plaintiff insists— 

1. That the second plea of the defendant is bad; 

2. ‘That if the plea is good, his replication is a suffi- 
cient answer to it. 

1.. Upon principle, it would seem clear, that when a 
defendant justifies under.a writ, or any other authority 
whatever, he should set it out substantially in his-plea. 
' And it is not sufficient to allege generally, that he com- 
mitted the act complained of, by virtue of acertain writ, 
' or other warrant, but he must show particularly, at 
whose instance it issued, the time when, &c.—(Co. Lit. 
- 283, a 3 Mad. R. 137, 138; Mathews vs. Cary, 1 Salk’s 
R. 107, 108; Lamb vs. Mills, 4 Mad. R. 378; Com. Dig. 
Pl. (E. 17.) Unless the*process is described in the plea, 
how can the plaintiff know what he will be required to 
disprove, or how can he frame his replication under- 
standingly ? 
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In iii’ present case, the plea hilégos that the defendant, 
as constable, by virtue of sundry executions, §c., levied on, 
§c. ‘The plea is obviously insufficient, as a plea of jus- 
tification, because of the generality of terms, and the de- 
murrer to the replication should have been visited up- 
on it. | 
2. By the third section of the act of eighteen hundred 
and three, “for the suppression of vice and immorality,” 
(Aik. Dig. 440,) it is enacted, that “No person or persons 
upon the first day of the week, called Sunday, shall serve 
or execute, or shall cause to be served or executed, any 








writ, process, order, warrant, judgment, or decree, (ex- 
cept in criminal cases, or for a breach of the peace,) but 
the service of every such writ, process, order, warrant, 
judgment, or decree, shall be void to all intents and pur- 
poses whatsoever: and the person or persons so serving 
or executing the same, shall be liable to the suit ef the 
party aggrieved, and to answer damages to him for the _ 
doing thereof, as if he or they had done the same without 
any writ, process, order, warrant, judgment, or decree.” 
The section contains a proviso, Which authorises the ser- 
vice of process on the person, under certain circumstance: 
es, but as it can have no influence upon the case, it need 





not be more particularly noticed. 

The part of the act we have quoted, is so similar in 
its terms to the statute of the 39 Car. II, ch. 7, s. 6, as to 
leave no doubt that it was copied from that statute— 
(Watson’s sheriff, 62; 7 vol. L. Lib.) Under that act, it 
has been held, that the mere service of process on a Sun- 
day, is void; and where a person has been arrested or 
served with process on a Sunday, the arrest or service is 
9P 20) 
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wholly void, so much so, that no waiver by the party can 
cure the irregularity. So, if the defendant or his goods 
- be in the custody of the sheriff, the court will set the ex- 
ecution aside, or discharge the defendant out of custody 
on motion—(Taylor vs. Phillips, 3 East’s R. 155; 5 T. 
R. 25; 6 Mod. R. 95.) | 

The levy, then, being void, because it was made on 

Sunday, did not divest the plaintiff’s title, and it was un- 
necessary for him to reply to so much of the plea, as ab 
leged asale under the levy. It was enough for the plain- 
tiff to state matter, which avoided the defendant’s justi- 
fication, and for that purpose his replication was suffi- 
cient. . 
* Upon the hypothesis that the law is for the plaintiff, 
upon both the points made by him, the counsel for the 
defendant has argued that the action of detinue is not an 
appropriate remedy in the case disclosed by the record. 
“The second plea being out of the way, there is nothing 
to distinguish the present from an ordinary action of de- 
tinue. We will, however, with a view to foreclose fur- 
ther controversy on the point, consider the objection made 
by the defendant’s counsel. 

“The action of detinue is defined in the old books, asa 
remedy founded upon the delivery of goods by the owner 
to another to keep, who afterwards refuses to re-deliver 
them to the bailor. And it is said, that to authorise the 
‘maintenance of the action, it is necessary that the de- 
fendant should have come lawfully into the possession of 
the chattel, either by delivery to him, or by finding it. 
Hence it was, that the wager of law was permitted, and 
grew out of the confidence reposed in the bailee—(Fitz. 
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N. P. 323; 3 Bla. Com. 152.) In fact, it was once un- 
derstood to be the law, that detinwe does not lie where the 
property had been tortiously. taken ; because, as it was 
said, the plaintiff’s right of property was divested by the 
trespass—(Selw. N. P. ¢i¢. Detinue, where Bro. Ab. Deti- 
nue Pl. 52, is cited.) The reason assigned for this limi- 
tation upon the action of detinue asa remedy, is very un- 
satisfactory, and most clearly a non-sequitur. Neither our 
law, nor the English common law, will allow one man 





to wrest from another his property by force; or against 
his consent, so as to vest the title in the taker. 

Upon principle, it must be very unimportant in what 
manner the defendant’s possession commenced, since the 
gist of the action is the wrongful detainer, and not the 
original taking—(3 Black. Com. 152.).. And such seems 
to be the law upon authority—( Vide Sir W. Jones, 173; 
1 Chitty’s Pl. 112.) Itis incumbent upon the plaintiff 
to prove property in himself, and possession in the defen- 
dant—(2 Stark. Ev: 493; Burnley vs. Lambert, 1 Wash. 
R. 308; Burton vs. Brashear, 3 Marsh. R. 278; 1 Saund. 
on Pl. & Ev. 434, 435, 436.) In Johnston and wife vs. 
Pastern, (Cam. & Norwood’s R. 464,) the Supreme court 
of North Carolina say, that at present, the action of de- 





tinue is applied to every. case .where the owner prefers 
recovering the specific property, -to damages for its con- 
version, and no regard is had to the manner in which 
the defendant acquired the possession. ' 

From the facts adinitted by the pleadings, it appears 
that the defendant took possession of the plaintiff’s pro- - 
perty tortiously, and in‘a manner expressly forbidden by 
law: ‘True, the defendant alleges that he subsequently 
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sold the horse, in virtue, and as a consequence, We sup- 
pose of the wrongful seizure. These facts, it is conceiv- 
ed, do not constitute a bar to the action—for if the levy 
was void, all proceedings under it, must be alike invalid, 
and could not divest title. — 

Again—The plea does not allege that the sale took 
place before action brought—so that we are relieved from 
the necessity of enquiring whether the defendant’s pos- 
session at the commencement of the action, Was necessa- 
ry to entitle the plaintiff to recover; as well as from con- 
sidering whether the defendant’s possession having be- 
gun jn wrong, it was competent for him afterwards to 
have made a valid*levy upon the property, without first 
restoring it to the plaintiff’s possession. 

Our conclusion from the case as presented, is, that the 
judgment must be reversed, and the case remanded, 
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1, Commissioners appointed to take the testimony of an absent 
witness, act under the authority of the court, and are invested - 
with power to administer the necessary oath, and their certifi- 
.cate that such oath has been administered, is prima facie evi- 
“dence of the fact, and must be conclusive; unless it be shewn 
that they have disregarded their duties, or violated ‘the trust 
reposed in them. 


2. The action of the commissioners, to be effectual as an execu- 
tion of delegated authority, must be within the period Senet 
ted in the notice given under the directions of the clerk. 


3. The party praying the commission, mist give notice to the 
adverse party, of the time and place ordered by the court, 
judge, justice or clerk, when and where the commission is to 
be executed. 


4. The party wishing to take the deposition, cannot extend the 
time to more than one day: but if the commissioners are una- 
ble to conclude the examination, ¢iey may continue it from 
day to day. 


5. Where a day is fixed for taking a deposition, the opposite party 
need attend only on that day. 


6. The acknowledgment of service of the notice of the examina- 
tion of the witness, imposes’ no obligation on the adverse par- 
ty, which would not arise from its execution by an authorised 
officer. 


Error to Dallas County court, 

Indebitatus assumpsit. The questions which arose in 
this case, were confined to the execution of a commission 
to examine an absent witness. 

At the trial of this cause, before the County court of 
Dallas, the plaintiff offered to read in evidence, the depo- 
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sition of a witness, taken under the third section of the 
‘act of the twenty-third of December, eighteen hundred 
and thirty-seven. The-clerk of the County court made 
“an order on the back of the commission, that the party 
applying for itshould give the defendant, or his attorney, 
ten days notice of the time and place when and where 
it was to be executed. Notice was given on the seventh 
of May>that the commission would be executed at the 
Office of R. E. B. Baylor, in Mobile, on the third Monday 
of May, eighteen hundred and thirty-eight, between the 
hours of nine A. M: and six P. M.—if not on that day, be- 
tween the same hours on any of the three next succeed- 
ing days. ‘This notice was in writing, and its ‘service 

acknowleged by the defendant’s attorney. The commis- 
sion was executed at the proper place, between the hours 


'* Of nine A. M. and six P. M., on the twenty-fourth day of 


May, eighteen hundred and thirty-eight, the twenty-first 
of the month being the third Monday: The caption of 
the deposition, states the commissioners named in the 
commission, in pursuance of it, had caused the witness 
to come before them, at the time and place before named, 
he being of lawful age, and first duly sworn: then fol- 
lows the deposition, to which is appended the following 
oath: . 

‘“'Phe State of Alabama, Mobile county and city, ss. 

y “This day personally appeared before me, Charls A. 
Henry, a justice of the peace ‘in and for the county and 
city. aforesaid, Nathaniel J. Mussie, [the witness,] whose 
‘Thame was signed in. my presence to the within deposi- 
tion, and made oath that the facts contained in such de- 
‘position are true, sO far as they came. within his own 
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‘knowledge, and he believes them to be true, so far as de- 
rived from others. Naru’. J. Mtsste. 

“Sworn to and subscribed before me, this 24th May, 
1838. Cuakies A. Henry, J. P.” 

The comissioners then certify what was previously 
stated in the caption, as to fhe time and place of execu- : 
tion, and that the witness was duly sworn, and subscerib- 
ed his name to the deposition in their presence. 

To the reading of this deposition, the defendant objec- 
ted, on the following grounds: 

Ist. That the notice of taking of the said deposition; 
was not such as is require | by law. 

2dly. That the deposition ought to have been taken 
on the third Monday in May, eighteen hundred and thir- 
ty-eight, which was the twenty-first day of said month, 
and not on the twenty-fourth day of said month, as sta- 
ted in the caption. 

3dly. Because it did not appear from the certificates 
annexed, [to the deposition,] that the witness was sworn 
according to law, to give evidence. The County court 
overruled the objection, and admitted the deposition, to 
which the defendant excepted. <A judgment being ren- 
dered against him, he now prosecutes his writ of error 
to this court, and seeks its reversal, on account of the 
supposed error, in admitting the deposition. 


J. B. Clark, for the plaintiff in error. 
Phillips, contra. 


GOLDTHWAITE, J.—The last objection taken to the 
deposition, will be first examined. 
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It is; by no means, improbable that the oath which is 
signed by the Witness, and certified by the justice of the 
peace, was the only one taken by him. ‘This, if so, 
would be sufficient to exclude his testimony, as that is 
not the oath which the law requires to be administered; 
but the court below was not authorised to arrive at such 
a conclusion, in Opposition to the certificate of its com- 
missioners. They. state that the witness was duly 
sworn, and it may be, that another and a legal oath was 
administered to the witness, by them, or in their pres- 
ence. The commissioners appointed to take the testi- 
mony of an absent witness, act, under the authority of 
the court; they are its officers, and by it, are invested 
with authority to administer the necessary Oath; their 
certificate that such oath has been administered, is prima 
Sacie evidence of the fact, and must be conclusive, unless 
it is clearly shewn, that they have disregar.led their du- 
ties, or violated the trust reposed in them. As nothing 
of this kind was made to appear by extrinsic evidence, 
and as it cannot be inferred from their return to the 
commission, the deposition is not obnoxious to objection 
on this account. 

The other objections, depend on the construction of 
_ the act of assembly, prescribing the manner of taking 
the depositions of absent witnesses. Oath being made 
to any judge, justice, or clerk of the court, wherein the 
suit is depending, of the existence of a cause, for which 
a deposition is allowed to be taken, such judge, justice, 
or clerk, is empowered to issue a commission, to one or 
more persons, to take and receive the deposition of the 
witness. The party praYing the commission, is to give 


ong 
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such notice to the adverse party, of the time and place, 
when and where such comission is to be executed, as the 
court, judge, justice or clerk shall think proper: and the 
adverse party shall have liberty to cross-examine any 
witness whose deposition shall be so taken—{Aik. Dig. 
126, s. 1.) 

In the present case, the commission does not instruct 
the commissioners as to the time within which they are 
to cause the witness to come before them; they are em- 

‘powered to act generally, but their action, to be effectual 
as an execution of the delegated authority, must be with-_ 
in the period designated in the notice given under the 
directions of the clerk. It is obvious, if the party wish- 
ing to take the deposition, can extend the time to more 
than one day, then the designation of time, might be of 





no benefit to the adverse party, as the information that 


the action of the commissioners would take place on any 


day of a particular month or week, in most cases would 
be purely vexatious. 

We do not wish to be understood as intimating that 
the course pursued in this case was unreasonable or vex- 
atious; on the contrary, we think such a practice would 
be highly convenient, if authorised by the act, as it would 
frequently save parties the trouble of suing out a new 
commission, or giving a second notice, when disap- 
pointed in the attendance of his witnesses on the day 
named. The designation of place, is not more specific in 
the notice required, by law, than of time; yet, none 
would suppose a notice sufficient, which designated 
more than one place of executing the commission. 

The adverse party was informed, that this commission 

9P 2] 
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would be executed on the third Monday of May, and if 
the deposition was not then taken, it would be, on any 
of the three next succeeding days. He was bound to 
attend alone on the day first named, as the designation 
of the others was unauthorised, either by the act of as- 
sembly or the order of the clerk. If the commissioners 
found themselves unable to conclude the examination on 
the day named, their authority for that cause, would not 
have ceased, but they might have continued the exami- 
nation from day to day until finally. closed. i 

The acknowledgment of service of the notice, imposed 
no obligation on the party or his attorney, which would 
not have arisen from its execution by an authorised offi- 
cer. .The party had no means in his power, of restrain- 
ing any action ander the commission directed by the 
plaintiff, and his only course was to attend to the exa- 
mination, if made on the appointed day. 

We have not thought it important to advert to the de- 
cision cited from Haywood, (Kennedy vs. Alexander, 1 
vol. 25,) because the statute under which that court acted, 
is not given by the reporter, and we are unable to judge 
how far it corresponds or differs from our own,—but if 
made with reference to one similar in terms, we could 
not yield our own convictions toa nisi prius adjudica- 
tion. 

Let the judgment be reversed and remanded. 
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1. The court is not bound, in attachment, to receive the answer 
of a garnishee in writing—the statute requires the garnishee 
to appear in open court, though for the sake of convenience, 
and the dispatch of business, his personal appearance may be 
waived. 


2. The court may treat an evasive written answer as a nullity, 
and enter interlocutory judgment; and, in such case, there is 
ho necessity for plaintiff to file exceptions to the answer. 


3. Where judgment nisi is properly entered—the right to enter 
final judgment on the return of scire facias, follows as a ne- 
cessary consequence. 


4, The clerical error of a ministerial officer of court may be a- 
mended, where there is suflicient data on which to predicate 
the amendment. 


Error to the Circuit court of Talladega. 

Attachment—hefore Shoriridge, J. 

This was a suit in the court below, commenced by 
the defendant in error, by attachment, against one Chris- 
topher McLure, as an absconding debtor, in which the 
plaintiff in error was summoned as garnishee. The gar- 
nishee appeared,.and filed the following answer: 

“S. F. D. Swan vs. Christopher McLure. 

“Answer of Nicholas Scales, on a summons of garnish- 
ment, at the suit of Samuel F. D. Swan vs. Christopher 
McLure. 

“This respondent, saving and reserving to himself all 
legal and proper exceptions, &c. answering, says, that 
the said defendant, about the 30th March, 1836, married 
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this respondent’s daughter; that some time afterwards, 
to wit, about the last of August, 1836, they (McLure and 
. wife,) went to house-keeping in Talladega, when this 
respondent let them have possession of two negroes, the 
one @ Woman about the age of thirty years, the other a 
- negro boy aged about six years, the child of said woman: 
: —that he also permitted them to have possession (for the 
use of respondent’s daughter,) of a negro girl, aged about 
nine years; that about the end of the year 1836, they 
broke up house-keeping, when the negroes were returned 
into the possession of this respondent, where they re- 
mained until the month of June, within a few weeks of 
his daughter’s death; that the respondent did not then, 
-Or at any time afterwards, transfer the title of any of 
Said negroes to the said McLure,—and the last mentioned 
girl was intended merely as a temporary loan; that at 
the death of respondent’s daughter, which took place on 
the second of July, 1837, or a short time thereafter, said 
McLure sent baci the said negroes to this respondent, 
stating—that he did not lay any claim to the same, but 
returned them to the family from whence they came. 
~™ Respondent, at the time, offered said McLure a com- 
pensation for said negroes, which he then refused: that 
ata subsequent period, and a long time after the posses- 
‘ion of the said negroes was returned, to Wit, on the 16th 
of October, 1837—he, McLure, in pursuance of said offer, 
‘made his certain deed or bill of sale, whereby, in con- 
sideration of five hundred dollars, he conveyed the said 
-negroes, or his interest therein, to said respondent, stating 
‘that he might pay him at some time when convenient to 
respondent, 
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“'This respondent farther states, that he is advised, and 
believes that there is in the hands of James F. Way, of 
Davidson county, State of Tennessee, the sum of seventy- 
five dollars, subject te the order of said McLure:—that 
he- Knows of-no effects, or debts of the said McLure, in 
the hands or possession of any other person. 

“ This respondent further states, that previous to this. 
garnishment, he was served with a garnishment, at the 
suit in attachment of William R. Ridout—that he then — 
answered, he had no. effects or debts of said McLure in 
his hands, and knew of none in the hands of any other 
person, not regarding said McLure as having any claim 
to the said negroes, the title thereof having never passed” 
out of this respondent, and the possession of- the same 
having reverted to this respondent in the manner above 
stated, and. not then recollecting this claim in the hands 
of Way. Respondent, therefore, submits whether, if 
there be any liability under the present shewing, the 
claim of said Ridout should not be reserved in the first 
’ fnstance from the liability—wherefore, respondent hav- 
ing fully answered, prays to be dismissed, §c.” 

To this answer, the defendant in error filed excep- 
tions, alleging that it was evasive—and neither admitted 
or denied indebtedness to the absconding debtor. 

The coyrt, as appears from the record, sustained the 
exceptions to the answer of the garnishee, and rendered 
a judgment nisi by default against him, but in entering 
up the judgment, the sum of money was left blank. 

At the succeeding term of the court, on motion of the 
defendant in error, the judgment nisi entered against the 
garnishee, was amended nunc pro tunc, and the garnishee 
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appeared, and by ikeve of the court, filed an aieadmiat 
to his answer, which is in these words: 


“This respondent amends his answer, by stating fur-, 


ther, that after having been garnisheed in the case of 
Swan and Scales, he was next served with a garnish- 
ment, at the instance of William L. Ridout; attachment 
‘before a justice of the peace, for $38 12; and subsequent- 
ly; but on the same day, the sheriff s ordieh on him two 
garnishinents, one in favor of W est, (being the same men- 
tioned in the main answer.) and another in favor of Ste- 
phen Sparks, trustee, for thirty doliars, both at same time. 
Respondent has since been served with garnishments in 
four other cases from) justices of the peace, to wit, Tal- 
madge & Carey, for $30 20; MeLure ‘vs. McLure, for 
$29; D.S. Roliuton vs. McLure, for $40 76; Swan vs. 
MeLure, for $33, which were served subsequent to those 
first mentioned by this respondent, but the order of ser- 
vice not recollected.” 

The court below treated the answer, thus amended, 
as a nullity, because it was evasive and argumentative; 
and rendered a judgment final against the garnishee, for 
the amount of the del t against McLure, and costs. 

The plaintiff in error (the garnishee,) prosecutes his 
- writ of error from this judginent, and now assigns, as 
’ reasons for reversing the judgment— 

.l. The court erred in rendering the judgment nist 
against the plaintiff in error; 

2. In permitting the said judgment to be amended 
nunc pro tunc, at a subsequent terw; 

3. In sustaining the exceptions to the answer of the 
plaintiff in error ; ; 


ee. 
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4. In rendering final judgment against the plaintiff in 
error. 








Chilton, for plaintiff in error. © 
Martin, contra. 


ORMOND, J.—The answer of the garnishee filed in 
this case, was, in our opinion, sufficieut to have warrant- 
ed a judgment against hitn. It is, in substance, an ad- 
mission that the negroes sent home with his son-in-law 
on the marriage of his dausliter, Were given to the son- 
in-law, and afterwards re-purchased by him. It is true, 
that he states he made no title to the slaves, by which he 
doubtless means that he executed no written evidence of 
title to his son-in-law. But that was not necessary, to 
vest the son-in-law with the title, as the title-to personal 
property passes by delivery, and that the parties so un- 
derstood it, is manifest froin the plaintiff afterwards re- 
ceiving a title to the slaves from McLure, and agreeing 
to pay him five hundred dollars. 

The court, however, was not bound to receive an an- 
swer inwrifing. Thestatute evidently contemplates the 
personal “appearance and examination” of the garni- 
shee in open court—(See Aik. Dig. s. 19, p. 42)—and al- 
though for the sake of convenience, and the dispatch of 
business, it may be waived when the answer is full and 
explicit, there is no obligation on the court, and there 
would be no propriety, in receiving an answer studiously 
drawn to evade the true question. It isof great impor- 
tance, that the right to examine the garnishee in open 
eourt, should not be drawn in question; the court were, 
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. therefore, ‘not bound to receive an evasive written an- 
*_ swer, but might consider it as a nullity, and enter an in- 
~ terlocutory judgment. 

As the court had a right to treat the answer asa nulli- 
ty; there was no’error in sustaining exceptions to it, al- 
‘though there was no necessity to file exceptions. Butif 
this is an error, it is one of which the plaintiff in error 
“cannot complain, as,in our opinion, the answer was suf- 
ficient to authorise a judgment against the garnishee. 

‘The judgment nisi being” properly entered, * the right 
“to enter a final Judgment on the-return of the scire faci- 
Tas, followed as a necessary consequence. 

“The amendment of a clerical error of a ministerial 
Mitatior the copirt, by inserting the sum for which the 
judgment nisi Was rendered, is also assigned for error. 
No other question is raised, but the power of the court to 
make such amendment. - It however’ clearly appears 
“from the-record, that the plaintiff in error was in court, 
and the amount for which the judgment against the gar- 
nishee: was rendered, being the amount of the judgment 

against the defendant in the attachment, there was suf- 
ficient data on which to predicate the amendment, and 
it was therefore the duty of the court to direct the amend- 
ment to be made—(Wilkeson vs. Goldthwaite, 1 Stew. 
& Por. 159.) 

There is no error in the judgment of the Circuit court, 
and it is therefore affirmed. 
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GOLDgNG et al. vs. HALL. 


1, In trespass, where defendants sever in their pleadings, and se- 
parate verdicts are found against them, the judgment must cor- 
respond with the verdict. 


2. And plaintiff must elect against which of the defendants he 
will hive exccution, as he can have but one satisfaction, and 
the otiier defendauts wiil be discharged from all liability, ex- 
cept for costs, by the payment of the damages .of the one 
against whom plaintiff elects to proceed. 


$. Where a plaintiff remits damages: as to some of the defend- 
ants, judgment cannot be entered up against them, for dama 
ges found against a co-defendant. 


Error to Talladega Circuit court. 

Trespass, guare clausum fregit. 

This was an action of trespass, guare clausum fregit, 
brought by the defendant in error, against the plaintiff 
in error, and eight others. The defendants pleaded se- 
verally, not guilty. - The jury found the plaintiff, Reuben 
Golding. guilty, and assessed the damages to fifty dol- 
- lars: six others were found guilty, and the damages as- 
sessed to six and a fourth cents, each; and two were 
found not guilty. The plaintiff below remitted the da- 
mages as to the six defendants who: were assessed at six 
and a fourth cents each, and the court rendered judgment 
against all the defendants who were found guilty for ne 
sum of fifty dollars, besides costs. 

The error assigned is— 

That the court erred in rerde‘ing judgment against 
all the defendants for fifty dollars and costs. 

9P 22. 
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Chilton, for plaintiffs in error. 
zs 

ORMOND, J.—The judgment of the court below, in 
this case, cannot be supported. * 

In an action of trespass, where defendants sever in 
their pleadings, and separate verdicts are found against 
them, the judgment must correspond with the verdict, 
and the plaintiff must elect against which of the defen- 
dants he will have execution, as he can have but one sa- 
tisfaction ; and the other defendants will be entirely dis- 
charged, by the payment of the damages of the one 
against whom the plaintiff. elects to proceed, from all li- 
ability, exvept for costs. 

In this case, the plaintiff having remitted the damages 
as to six of the defendants, there can be no more reason 
for entering judgment against them for the damages 
found against the other defendant, than there would be. 
for entering it against those who were found not guilty. 

For this error, therefore, the judgment of the court be- 
low is reversed, and judgment rendered in this court 
against Reuben Golding for the damages assessed by the 
jury, and against all the defendants who were found 
guilty in the court below, for the costs of that court. 
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BENNET US. MORRIS. 


1. A verdict in trespass to try title, shou'd describe with reasona- 
ble certainty, the land intended to be covered thereby, or the 
judgment founded on it will be reversed on error. 


- 


2. A verdict in the following words, “ We find for the plaintiff, 
and give him 120 feet on the south side of St. Michael street, 
commencing at the cevtre of the house occupied by James 
Wilson, in 1817, and runuing 60 feet east and west, by 120 
feet south”—is too vague and uncertain to sustain'a judgment. 


3. The Eng'ish ru'e, that p'aint ff in ejectment takes possession 
of the premises recovered at his peril, and must be governed 
by the evidence given on the trial—has never been adopted in 
this State. 


Error to Mobile Circuit court. 

Trespass to try title—before Pickens, J. 

This action of trespass, was brought by the defendant 
in error, against the plaintiff in error, to recover a lot of 
land in the city of Mobile. It is described in the decla- 
ration, as “a messuage or close, situate, lying and being 
in the city of Mobile, on the south corner of Jackson and 
St. Michael street, having a front one hundred and twen- 
ty feet on Jackson street, and running back parallel with 
St. Michael street one hundred and twenty feet, and ha- 
ving a frontof one hundred and twenty feet on St. Mi- 
chael street.” 

Issue being joined on the plea of not guilty, the jury 
‘found a verdict for the defendant in error, in the follow- 
ing words: 

“ We find for the plaintiff, and give him one hundred 
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and twenty feet on’ the south side of St. Michael street, 
commencing at the centre of the house occupied by 
James Wilson, in 1817, and running sixty feet east and 
west, by one hundred and twenty feet south.” 
_*The.court renders judgment for the plaintiff below, in 
the language of the verdict of the jury, and directs a 
-writ of possession to issue to the sheriff, commanding 
him to put the plaintiff below in possession of “said real 
estate.” 

The errors now relied on are— 

1.. That the verdict is uncertain, insufficient, and not 
_ responsive to the issue; 

2. That the judgment is uncertain, insufficient, and 
not for the land described in the declaration. 


’ Stewart, for plaintiff in error. 
‘Dunn, contra. 


ORMOND, J.—The case of Thomas Sturdevant against _ 
the heirs of Murrell, decided at the last term of this 
: court, is decisive of the present question. In that case, 
as in this, the objection was to the uncertainty of the 
verdict‘and judgment. In that case, also, as in this, the 
verdict did not ascertain, with any precision, the land 
withheld from the plaintiff, and of which the sheriff, on 
the writ of habere facias possessionam, Was to put him 
in possession. 2 # 

The verdict, in this case, is for “one hundred and 
twenty feet on the south side of St. Michael street, com- 
mencing at the centre of the house occupied by James 
Wilson, in 1817, and running sixty feet east and west, 
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by one hundred and twenty feet south, and -assess the 
damages, &c.” 

. This description would suit any lot.of one hundred 
and twenty feet in St. Michael street, and therefore cer- 
tainly too vague, unless the generality of the description 
can be controlled by its being said to be opposite the cen- 
tre of ‘the house occupied by James Wilson, in eighteen hun- 
dred and seventeen. - It, instead of referring to the occu- 
pancy of a house by a person twenty years since, the re- 
ference had been to some monument, or other actually 
existing thing, it might have been sufficient, by affording 
some certain data on which the sieriff might act, in ex- 
ecuting the judgment of the court. What house a per- 
son occupied twenty years since, might ke a matter of 
great doubt, and would be so uncertain, as to ledve the 
whole matter almost entirely in the discretion of the she- 
— a 

It was urged by the defendant’s counsel, that the plain- 
tiff below must take possession at his peril; and would 
be governed by the evidence given atthetrial. But this . 
‘ court held, in the case above cited, that the rule insisted 
on, which seems to prevail in England, has not been 
adopted in this State, owing, in a great degree, perhaps, 
to the difference between the action of ejectment in that 
country, and the action of trespass to try titles, in this. 

The verdict should describe, with reasonable certainty, - 
the land intended to be covered thereby, or the judgment 
founded on it will be reversed on error. 

Let the judgment be reversed, and the cause remand- 
ed. . 
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ALEXANDER US. DENNIS. 


1. Where one gets possession of the property of another, by false- 
ly and fraudulently representing to him, that a promissory note 
given in exchange for the property was good, and would be 
paid ; when the holder knew it was worthless,he is not entitled 
to notice of non-payment. 


2. A contract tainted with fraud, is not binding on the party in- 
nocent of the fraud. 


3. Where one sells property for paper which is represented to be 
good, but which is worthless, and known to be so by the hold- 
er: the injured party may treat the contract asa uullity, and 
bring trover for the property, or an action of deceit—when the 
measure of damages will be the injury sustained in conse- 
quence of the fraud. 


4, The necessity of notice to the assignor, of the non-payment 
of an assigned promissory note, only arises from contract, ex- 
pressed or implied. 


Error tothe Circuit court of Lowndes. 

Case for deceit, tried before Harris, J. 

This was an action of trespass, on the case brought 
by the defendant in this court, against the plaintiff. 

The declaration, in substance, alleges that the defend- 
ant in error sold the plaintiff in error eight nvules, of the 
value of eight hundred dollars, in consideration of which, 
the plaintiff in error transferred to him by delivery, a 
promissory note for nine hundred and thigty-three dollars, 
made by John Fisher and Benjamin F. Johnson, and pass- 
ed to one Stephen Jones, and by him endorsed to the 
plaintiff in error; which note had been then due more 


than a year. 
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It is also averred, that the plaintiff in error falsely and 
fraudulently represented to the defendant in error, that 
the said note was a cas/) note, and that the makers and 
endorsers thereof were wealthy and responsible men, 
when in truth the makers of the note were insolvent, and 
the endorser released by laches, which insolvency asd 
release from liability, it is alleged the plaintiff in error 
well knew, when he made the representations aforesaid. 

The jury found a verdict for the plaintiff below, upon 
which judgment was rendered. On the trial of the 
cause in the court below, a bill of exceptions was taken 
to the opinion of the court, which is as follows: 

“On the trial of this cause, there was no evidence to 
prove that plaintiff ever demanded payment of either the 
maker or endorsers of said note, or ever gave notice of 
the refusal to pay said note, and in the absence of such 
proof, defendant requested the court to charge the jury, 
that unless they believed that plaintiff had demanded 
payment of the makers of the note, he could not recover 
in this suit—which the court refused to charge. There 
was evidence that Fisher, one of the makers, had paid 
fifteen dollars on said note, to plaintiff.” 

To the refusal of the court to give the charge moved 
for, there was an exception, and the matters of law aris- 
ing thereon, are assigned for error in this court. 


Dargan, for plaintiff in error. 
Cook, contra. 


ORMOND, J.—The question presented in this case is, 
whether a person who gets possession of the property of 
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another, by falsely and fraudulently representing to him 
that a promissory note, which was given in exchange 
for the property, was good, and would be paid, when in 
fact he knew that it was worthless—is entitled to notice 
of the non-payment of the inote. If he be entitled ‘to 
_ notice of tie dishonor of the note, it must be on the — 
ground, that the contract, though tainted with fraud on 
_his part, is binding on-his victim. But we are clear that 
the fraud vitiated the contract, and that the defendant’ 
-in error had the right to rescini it, or rather to treat it 
as nullity; and bring his action of trover for the mules, 4 
or as in-this case, an action for the deceit, where the mea- 
sure of damages would be the injury he had sustained 
by the fraudulent conduct of the defendant in error. 

“It follows, that he was under no necessity to give no- 
tice of the non-payment of the note. The necessity so 
‘to do could only result from a contract, express. or im-~ 
pliei—(See Read vs. Hutchinson, 3 Campbell’s N. P. 352.) 
__ “We express no opinion as to the rights or obligations 

‘of the parties, had the contract been valid. 
- The judgment is affirmed. 
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HATCH Us. Cook, adm’r. 


1. The death of a plaintiff may be suggested, and his adminis- 
trator made a party to the suit, whilst the trial is progressing. 


2. Where a defendant is advised of the death of plaintiff, and 
those prosecuting the case will not admit the death—the suit 
may be arrested by interposing a plea puis darrien continu- 
“ance. 


3. But when the death of either of the suitors is suggested by 
those who have represented him in the cause, the court must 
ascertain the fact in some other manner than by plea. 


4. Proceeding to judgment when either party is dead, more espe- 
' cially when defendant is so, is an irregularity for which judg- 
ment may be avoided. 

5. The usual practice is, that when the representative of a de- 
ceased plaintiff produces his letters testamentary or of admin- 
istration, the case proceeds: or if defendant dies, his represen- 
tative is made a party by suggestion ; or plaintiff brings him 
into court by scire facias. 

6. Where the death is denied, it is proper that the fact shculd be 
shewn by affidavits. 


Error to Wilcox County court. 
Assumpsit on a promissory note.. This was an action 
by one Norwood, on a note inade by plaintiff in error. 
On the trial below, after the evidence, argument and 
charge of the court—the plaintiff’s attorney suggested 
that plaintiff had died before issue joined, and moved to 
make Cook, the defendant in-error, party plaintiff, as 
administrator; which the court allowed. and defendant 
excepted. 
9P 
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Permitting Cook {6 be made a party, after the trial 
had progressed as above stated, was assigned as error. 


Stewart, for plaintiff in error. 
Clarke, contra. 


GOLDTHWAITE, J.—The sole question presented by 
this.record, is, whether the death of the plaintiff can pro- 
perly be suggested, and lis administrator made’a party 
to the suit, whilst its trial is progressing. - 

The plaintiff in error contends, that the death ought 
to have been regularly pleaded, as the suggestion was 
denied, but the law has provided no such mode of ascer- 
taining the fact. We are not aware that any one, on be- 
half the plaintiff, can intervene, and plead this matter. 
If the defendant was advised of the death of the party, 
and those prosecuting the cause, would not admit his 
death, the suit might be arrested by his interposing a 
plea puis darrien continuance, but when the death of ei- 
ther one of the suitors is suggested by those, who before 
had represented him in the cause, the court must of ne- 
cessity ascertain the fact in some other manner than by 
plea. In most instances, the proceeding to judgment, 
when either party is dead, but more especially when the 
defendant is so, is an irregularity, for which the judg- 
ment may be avoided. 

The act to prevent suits from abating, on the death of . 
either party, (Aik. Dig. 259,) provides, that when any 
_ Cause shall be depending in any court, and either of the 
- parties shall die before fina! judgment, the executor or 
administrator of such deceased, who was plaintiff, peti- 
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tioner or defendant, shall have full power, (in case the 
action by law survive,) to prosecute and defend such ac- 
tion, until final judgment: no mode is pointed out, by 
which the death shall be brought to the knowledge of 
the court; it therefore becomes necessary to adopt some 
reasonable means for ascertaining the fact. The usual 
practice which prevails, is to suggest the death, which, 
if not denied, is entered on the record, and the cause pro- 
ceeds, when the representative of plaintiff produces his 
letters testamentary or of administration: if the defen- 
dant is the party dead, his representatives either make 
themselves parties in a similar manner, or the plaintiff 
proceeds to bring them into court by scire facias. It is 
not known what practice has obtained on the circuits, 
when the suggestion of the death is denied, but in such 
a case, it is proper that the facts should be shown by 
affidavits. In the present case, the fact of the death was 
not denied, but the objection seems to have been as ¢o the 
time, when the represefttative of the plaintiff made him- 
self a party. 

In this respect, we think there is no error in the action 
of the County court, and its judgment is affirmed. 
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READ, Claimant, vs. OWEN, MARTIN et al. 


1. One who claims an interest in a ship, or other thing, which is 
the subject of a proceeding in rem, must put in his claim upon 
oath, averring, in positive terms, his proprietary interest: and 
an agent may be required to prove his authority, before he can 
be adinittet to put in his claim. 


2. Where this is not done, the adverse party may insist upon a 
dismissal! of the claim. 


3. And ac'aim thns admitted, may still be contested, by suitable 
exceptive allegations. 


4. But where the claim is admitted, and pleadings to the merits 
are put in, it isa waiver of the preliminary enquiry, and an 
admission that the party is rightfully in court. 


5. Where several libellants have joined in their libel, because of 
their common pursuit of the same ship—when their interests 
become severed hy decrees, each decree becomes distinct and 
independent, and as such, must be appealed from. 


6. A writ of error, which seeks to reverse several independent de- 
crees, will be dismissed. 


7. And the same rule obtains when several claims are interposed. 


8. Any person interested in a ship, or thing proceeded against in 
admiralty, may come within a year from the time of a decree 
rendered by default, and on giving security and paying all the 
costs, and shewing a sufficient cause for hrs previous default, 
be admitted to defend. 


9. And it is the usual practice on defaults, before a sale is per- 
mitted, to require security of the libellant, to answer for the 
sum received, to any person claiming a right, or presenting his 
interest within a year. 


Error to Dallas County court, exercising admiralty ju- 
risdiction, 
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Libel against a steamer, for the wages of hands. 
In this case, the defendant in error, and twelve others, 
exhibited their libel, in the County court aforesaid, 


against the steamer Iox, for wages due thet, and ser- 
vices rendered by them on board said vessel, as seamen, 
firemen, &c. ‘T'o the allegations contained in the libel, 
a denial was filed on the part of the boat. Judgment 
was rendered on the verdict of a jury for each of the li- 
bellants, separately, for the amount of their respective 
demands. A sale of the vessel] was also ordered, &e. 

To reverse the detree, a writ of error was sued out by 
plaintiff in error, whose uame no where previously ap- 
pears in the record, and who assigned the following 
causes : 

1. The libel does not pursue the statute, in stating 
that the boat was registered, enrolled or licensed ; 

2. The facts alleged in the libel are not sworn to by 
the plaintiffs, or one of them, or by an authorised agent, 
or factor; but by some indifferent person ; 

3. The court erred in giving a separate judgment in 
favor of each libellant; 

4. The court erred in giving judgmentin favor of the 
libellants at all ; 

5. The record is accompanied with no evidence to 
support the judgments, neither does it contain any ; 

6. The fiat of the judge is not under his hand and 
seal ; 

7. The court erred in ordering a commission to the 
sheriff to issue, to sell the boat on giving sixty days no- 
tice, and consequently, the judgment was wrong; 

8. The record is erroneous in containing two declara- 
tions, or any at all: e 
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9. The court- erred in allowing oral testimony. It 
should have been taken by deposition, under a commis- 
sion, as in Chancery cases; 

10..The suit is brought by many individuals jointly, 
for debts due them separately, and for sums below the 
jurisdiction of the court; 

11. The court rendered separate judgments for each 
individual, for a less sum than its jurisdiction would al- 
low ; 

12. The court gave judgment for costs in the suit on 
the declaration, and on the libel. 


GOLDTHWAITE, J.—It appears from the record, that 
no person whatever appeared in the County court, where 
this proceeding had its origin, claiming any interest in 
the steam-boat attached. ‘The judgment entry, at the 
term after the process of monition and attachment was 
issued, states that, “came as well the plaintiffs by their 
_ attorneys and proctors, as Joseph P. Saffold, proctor and 
attorney. iw behalf of the said boat. And the said Saffold, 
“in behalf of the said boat; denies all the allegations of 
the libel and proceedings in this case contained, and 
‘thereupon, on request of the parties, and by the direction © 
of the court, came a jury,” &c. , 

The plaintiff in error is no where in the proceedings, 
mentioned as having presented any claim to the boat, 
and was.not admitted to defend the libel, on account of 
any supposed interest in the same, or for any other cause 
whatever. | 

A person of the same name is.one of the libellants, but 
whether he is the same person who sues out the writ of 
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error, and is described therein as the sole owner, does not 


appear. 


terest, in a ship or other thing, which is the subject of a 
proceeding in rem, may make himself a party defendant 
to the suit, according to the course of the admiralty 
practice, is very distinctly laid down in the books. ‘The 
first step is the interposition of a claim for the property 


libelled. 


Malaga Wine, (I Peters, 547,) it is said, the claimant is 
‘an actor, and is entitled to come befoie the court, in that 
character only, in virtue of his proprietary interest in the 
thing in controversy ; this alone gives him a persona 
standi injudicio. It is necessary that he should establish 


his right 


mission as a party, ad litem, capable of sustaining the 


litigation. 


course of practice, required in the first instance, to put in 


his claim, 


prietary interest. If he refuses so to do, it is a sufficient 
‘reason for the rejection of his claim. If the claim be 
made through the intervention of an agent, the agent is 
in like manner required to make oath of his belief in the 
verity of theclaim; and if necessary, he may be required 
to produce and prove his authority, before he can be ad- 
mitted to putinthe claim. If this is not done, it furnish- 
es matter of exception, and may be insisted upon by the 
adverse party for the dismissal of the-claim. If the claim 
be admitted, on-this preliminary proof, it is still open to 
contestation, and, by a suitable exceptive allegation, the 
facts of proprietary interest, sufficient to support the 
claim; may be put in contestation, and formally decided. 






























The mode in which any one claiming an in- 


In the case of the United States vs. 422 Casks 


to that character, as a preliminary to his ad- 
He is, therefore, in the regular and proper 


upon oath, averring, in positive terms, his pro- 
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It is in this stage of the proceedings, and in this only, 
that the question of the claimant’s right, is generally 
open for discussion. If the claim is admitted without 
objection, and allegations or pleadings to the merits are 
subsequently put in; it is a waiver of the preliminary 
enquiry, and an admission that the party is rightfully 
in court, and capable of contesting the merits. 

To follow out the course of practice thus indicated, if 
any One in this suit had intervened as a claimant, we 
should not question the manner by which he came into 
court, in the absence of an exceptive allegation, but here 
no person has iutervened. It is true, a proctor comes and 
-denies the allegations of the libel, but be ouly appears on 
behalf the boat, which cannot thus, or in any other man- 





ner, be represented for the purposes of making the Jitis 


contesiatio. 

If, however, a claim was properly interposed, in this 
cause, in the County court, and the claims of the libel- 
lants were there contested by a proper party, this writ of 
error would, notwithstanding, be dismissed, because it 
seeks to remove several inde; endent decrees. The rule 
of admiralty practice is clear, that when the libellants 
have joined in their libel, because of their common pur- 
suit of the same ship, whenever their interests become 
severed by decrees, each decree becomes distinct-and in- 
dependent, and as such, must be appealed from—(Oliver 
vs. Alexander et al. 6 Peters, 143.) 

The same rule obtains when several claims are inter- 
posed—(Stratton vs. Jarvis & Brown, 8 Peters, 4.) 

It may be enquired, how, and in what manner, can 
those who are interested as the proprietors of the ship, 
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or thing which is proceeded against, review the proceed- 
ings against it, when a decree has passed by default? 
' According to the course of practice, as laid down in the 
elementary treatises on admiralty law, any person inter- 
ested May cowe in, Within a year from the time of the 
decree, and on giving security and paying all the costs, 
be admitted to defend—(2 Brown’s Civ. § Adm. Law, 
405.) And it isstated, as the usual practice on defaults, 
before a sale is permitted, to require seeurity of the libek 
lant to answer for the sum received, to any person clait- 
ing right, or intervening for their interest within a year 
—(2 Brown’s Civ. & Adm. Law, 402.) We are not 
aware of any decisions in the American courts on this 
subject, but the rule above quoted seems so reasonable; 
and protects so perfectly the rights of absent parties in 
interest, that we do not hesitate to adopt it. In Stratton 
vs. Jarvis & Brown, (8 Peters, 4,) it is said, if no owner 
should appear to claim any particular parcel of proper- 
ty, or its proceeds, the habit-of courts of admiralty is, to 
retain such property, or its proceeds, until a claim is 
made, or a year and a day have elapsed from the time 
of the institution of the proceedings, but the case did not 
require any decision on this question of .practice—(See 
also The Harrison, | Wheat. 298.) Should any’person 
claiming an interest, then intervene after a default and 
condemnation, on shewing a different cause for his pre- 
vious default, he will be permitted to contest the suit, as 
if no decree had been rendered, and of course the: pro- 
ceedings having then assumed the character of a litis 
contestatio, might, after final judgment, be removed to aw 
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appellate court by the ordinary mode. Let the writ of 
’ error be dismissed. ae 


> 





EVANS US. ST. JOHN. 


1. Questions cannot, under any circumstances, be reviewed in 
the Supreme court, which were omitted to be presented before 
“the Circuit court, when sitting as a court of errors, on judg- 
~ ments rendered by the County court. 


2. Parties are presumed, by the rules ef practice, to waive all er- 
Tors not specially mentioned in their assignments. 


3. But where there is no joinder in error, and in cases where par- 
ties are permitted to re-assign, the court will look into matters 
-“not covered by the errors assigned. 


4..A plaintiff in an action need not reply specially to pleas con- 
Cluding to the country, and the omission of a similiter is not 
an error for which judgment will be reversed. 


5. The admission or rejection of additional pleas, is a matter whol- 
ly within the discretion of the court, and cannot be examined 
in a court of errors. 


6. The holder of a bill of exchange, is only bound to present the 

- bill at the place designated for payment, and if refused, his 

right of action against the drawer is complete, when the bill 
is protested and notice duly given. 


7. It is immaterial to the defence, whether a bill is made for the 
benefit of the acceptor or ‘maker, or by which of them the 
funds are‘used :—So, also, the omission of a personal demand 
of the acceptor. i 


8. A plaintiff in error can have no legal advantage from a mere 
clerical error, and its correction, impairs no right which he 
can assert. ; 
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9. Ifa judgment be entered ‘for'too much, in consequence of @ 
clerical error, it may, notwithstanding error brought, be amend- 
ed in the court below, and the ameiided judgment will be af- 
firmed without damages, and at the costs of the defendant in 
error. 


10. Whether a defendant in error, by obtaining the amendment of 
a judgment pending the writ of error, has discharged the sure- 
ties in the writ of error bond,— Quere. 


Error to the Circuit court of Wilcox. 

Assumpsit on a bill of exchange. 

In this case, St. John, as the surviving partner of St. 
John g§ Leavens, instituted an action of assumpsit in the 
County court of Wilcox county, against Evans. ‘The de- 
claration, besides the usual money counts, discloses the 
cause of action to be an inland bill of exchange, drawn 
by H. S. Evans, the plaintiff in error, on, and accept- 
ed by, Thomas Evans, payable to the order of, and en- 
dorsed. by Charles Irby & Co., negotiable and payable at 
the office of discount and deposit at the Bank of the Uni- 
ted States, at Mobile. 

A presentment for payment at the bank, protest for- 
non-payment, and notice to the endorser, is alleged in 
the special count on the bill. ' 

The defendant, at July term, eighteen hundred and 
thirty-six, pleaded— 

1. The general issue ; 

2. Payment and set-off ; 

3. That payment was never demanded of the accep- 
tor, in whose hands funds were placed to pay the bill. 

Issue was joined on the second plea, and to the third, 
a replication was filed, alleging that the bill in. question 
was duly presented to.the bank where made payable, 
and payment thereof duly demanded, 
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“It is stated in the minutes of the court, for January 
term, eighteen hundred and thirty-seven, that the parties 
then came, by their attorneys, and the defendant plead- 
ed the following pleas, in short, by consent: 

-]. Payment, accord, and satisfaction and set-off ; 

2. General issue; 

3. Pending of a former suit, for the same cause of ac- 
tion ; 

4, That the court had no jurisdiction, the sum involved 
being more than six thousand dollars; 

5, That the plaintiff had never claimed. payment of 
the acceptor, in whose hands funds were placed to pay 
the bill, 

It is also stated, that the defendant’s demurrer to the 
plaintiff’s replication to the fifth plea having been ar- 
gued, was overruled by the court, as was also his motion 
to strike out the rejoinder. A jury was then sworn, to 
try the issue joined, who returned a verdict for the plain- - 
tiff. This-yerdict was set aside, and a new trial grant- 
ed. Atthe ensuing term, it was agreed between the par- 
ties, that the two pleas to the jurisdiction pleaded at the 
previous term should be stricken out, and the cause was 
again submitted to a jury, which returned a verdict for 
the plaintiff, on which judgment was rendered. 

In the progress of the trial, several exceptions were 
taken by the defendant, to the action of the court in over- 
ruling motions to allow him to plead other pleas, the 
admission of evidence, &c. These exceptions, as shewn 
on the record, are as follows: 

1. The court overruled the defendant’s motion to be 
permitted to plead additional pleas to the merits of the 
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cause, of matter of defence, which existed at the time 
when the pleadings were made up, but not then, within 
his knowledge. 

2. The court excluded evidence of the account due to 
Charles Irby & Co., which was liquidated by the pro- 
ceeds of the bill of exchange sued on, and two others, 
made by the same parties, which was offered to reduce 
the amount of the bill. 

3. The defendant offered to introduce Thomas Evans, 
the acceptor of the bill, to prove the entire contract be- 
tween the parties, who stated the bill in question was 
made for his benefit, and that he received the proceeds; 
and also to prove that the bill was given to raise money 
on—all which was overruled by the court. 

4. The defendant further offered to prove by said ac- 
ceptor, that he had funds in his hands, more than enough 
to cover the bill at its maturity—which evidence the 
court ruled to be irregular. 

5, The defendant further offered to prove by the same 
witness, that no dermand was ever made of him to pay 
the bill. The court ruled that such a demand was un- 
necessary, inasmuch as the bill was payable at a bank, 

The defendant prosecuted his writ of error to the Cir- 
cuit court, to reverse the judgment rendered against him, 
and assigned as error: 

1, (To) the first pleas, general issue and non-assumpsit 
—issue was never taken by plaintiff,.and was not dis- 
posed of by the cdurt. 

2, The court refused to let defendant put in a plea of 
puis darrien continuance at the trial term, the matter of 
which plea came to the knowledge of the defendant, af- 
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ter the pleadings were made up, which motion to put in 
said plea, was made on the first day of the trial term, 
and was not acted on until the cause. came on for trial, 
' which was two days after the motion was made, which 

plea extended to the merits of the case. 
. 3. The defendant offered on the trial, the account of 
Charles Irby & Co., which was liquidated by the proceeds 
of the bill of exchange sued on as evidence, to show the 
bill was drawn and discounted by the plaintiffs fora 
larger amount than it should have been—which evidence 
the court refused to allow. 

4: The defendant offered Thomas Evans, acceptor of 
the-.bill, as a witness to prove the contract between the 
parties, and to prove he had sufficient funds in his hands 
at. the maturity of the bill, of the makers’, to discharge 
it, and that the same was never presented to him for pay- 
ment; which the court refused to permit to go to the ju- 
ry-asevidence. The judgment was affirmed at the May 








‘ term, eighteen hundred and thir@#eight, of the Circuit 


court, and judgment rendered for the debt and damages 

consequent on affirmance against the defendant and Abel 

E. Evans, his security on the writ of error bond. A writ 

of error was sued out to the Supreme court, on the twen- 
ty-ninth June, eighteen hundred and thirty-eight, to re- 

- Verse the judgment of the Circuit court, and at the sub-' 
sequent Fall term of the Circuit court, the judgment of 
affirmance, rendered at the previous term, was corrected, 
it having been entered for a smaller sum than it should 
have been. - ‘This amendment of the judgment was made 
against the consent of the defendant, who appeared, and . 
contested the anthority of the court to make the amend- 
ment. : 
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Errors were assigned in this court, without noticing 
the action of the Circuit court on the errors there assign- 
ed, but covering the alleged errors of the County court ; 
and also alleging error in the action of the Circuit court, 
in amending the judgment after writ of error sued out. 


Proctor, for plaintiff in error. 


GOLDTHWAITE, J.—The errors assigned, id this 
court, call its attention to matters of exception, which © 
_ arose in the County court, but which are unnoticed in 
the assignment of errors in the Circuit court. Our rules , 
of practice do not permit this course to be pursued, and 
the party is presumed to waive all errors which are not 
specifically mentioned—(Ripley vs. Coolidge et al. Minor, 
11; Brahan vs. Collins, Minor, 169.) * 

Under no circumstances can questions be reviewed in 
this court, which were omitted to be presented before the 
Circuit court, when sM§ng as a court of errors, on judg- 
ments rendered by the County court. 

We presume it was the intention of counsel, to present 
for revision the action of the Circuit court on. the errors 
there assigned, and as there is no joinder in error, and 
as the party might be permitted to re-assign, we have 
thought it best to look into the judgment actually ren- 
dered by the Circuit court, although the errors assigned 
do not.cover that judgment. 

It was unnecessary for the plaintiff in the action to 
have specially replied to the pleas concluding to country, 
and the omission of a similiter is not an error for which 
the judgment will be reversed—(Ripley vs. Coolidge et 
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_@l. Minor, 11.) There is, therefore, nothing in this as- 
sigoment. 

The second is not supported by the facts of the case. 
No plea puis darrien continuance was offered, but as we 
understand from the bill of exceptions, pleas to the merits 
were offered, shewing matter of defence, which existed 
when the pleadings were made up, but were not then 
Within the knowledge of the defendant to the action. 
What these matters of defence were, is not shewn, but 

me “ the answer to this, if properly assigned, would be, that 
the admission or rejection of additional pleas, is a matter 
wholly within the discretion of the court, and cannot 
be examined in acourt of errors. 

The third assignment is also unsupported by the ex- 
ag ception taken, or at least the nature and object of the ev- 
idence offered and ‘excluded, is more fully stated in the 

assignment, than the bill of exceptions warrants.* As 
therein stated, the defendant “offered as evidence, the 
account due to Charles Irby & Co, which was liquidated 
by the proceeds of the bill of exchange sued on, and two 
others made by the same parties, to reduce the amount of 
the bill.” Now, argument is useless, to shew that no- 
thing is presented by this exception, on which the court 
can act. The account is not exhibited, nor does it appear 
how it could affect the rights of the plaintiff, who is an 
endorsee of the bill. 

The fourth assignment relates to the exclusion of the 
testimony of the acceptor of the bill, showing the con- 
tract between the parties, and to prove that he had suf- 

" ficient funds in his hands, belonging to the maker, at the 
maturity of the bill, to discharge it, and that the same 
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Was never presented to him for payment. It does not 
appear that the witness was prevented from giving evi- 
dence, as What he said is stated in the bill of exceptions, 
but we infer that the evidence was overruled, as shewing 
nothing which, by vossibility. could affect the right of 
the plaintiff to a recovery. It was wholly immaterial: 
to the defence, whether, the bill was made for the benefit 
of the acceptor or maker, or by which of them the funds 
were used. So, likewise, as to the omission of a personal 
demand of the acceptor. The holder was only bound to 
present the bill at the plac® designated for payment, and 
if refused, his right of action against the drawer was 
complete, when the bill was protested, and notice duly. 
given. In none of the matters assigned for error in the 
Circuit court, was there any thing for which the judg- 
ment of the’County court should have been reversed. 

The only remaining point to be noticed, is the amend- 
ment made in the Circuit court of its judgment, after the 
suing o:1! of the writ of error. The judgment was en- 
tered for a lesser sum than by law it should have been, 
and was a mere clerical “error. The plaintiff in efror 
could have no legal advantage from this error, and its 
correction impaired.no right which he could assert. If 
the judgment had been entered fgr too much,-in conse- 
quence of a clerical error, it might, notwithstanding error. - 
brought, be amended in the court below, and the amend- 
ed judgment would be affirmed without damages, and 
at the costs of the defendant in error—(Brown & P*rsons 
vs. Tarver, Yinor, 370.) But, in the present case, the 
condition of the parties is not affected by the amend- 
ment. If it had not been made, an affirmance would 
9P 25 
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have Deen the result of the writ of erfor, and it cannot 
be changed by the correction of the judgment, by enter- 
ing it for the proper sum. 

If the court was asked to affirfh the judgment, with 
damages against the sureties in the writ of error bond, 
the aspect of the case might be varied, in some. degree, 
as by a judgment against them for the amount of the 
amended judgment, a liability would be imposed beyond 
that which was*kuown to them when the bond was 
given, and it would seem, on principle, that the defend- 
ant in error, by asking the amendment of the judgment 
pending the writ of error, had, by his own act, discharg- 
ed the sureties. This point, in relation to the sureties, 
is not to be considered as decided, as the defendant in 
error has intimated his assent, that no judgment shall go 
against-them. 

Let the judgment of the Circuit court be affirmed. 
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FINDLAY US. PRUITT. 


1, Advantage of an irregularity in a writ, must be taken by plea 
in abatement. 


2. It is essential to the validity of a plea in abatement to the writ, 


that the writ should be set out on oyer—where this is not done, 


it cannot be presumed to be waived. . ‘ 


3. A plea in abatement to a writ, taken in short, by consent of 
parties—waives both the form and substance of the writ. 


5. Advantage can only be taken of a variance between a writ 
and declaration, by plea in abatement. 


7. Mere suspicion, that a felony has been. committed, will not 
justify an assault and imprisonment ; though a well grounded 
belief, founded on pregnant circumstances, that a felony has 
been committed, will. 


8. And, in any event, violence cannot be used, unless the arrest) 
is opposed by resistance. : , 


9. Where a defendant is improperly permitted to assail the char- 
acter of plaintiff, there is no error in permitting plaintiff to 
countervail it by evidence of good character. 


10. Points intended to be raised for revision, must be set out in 
the record with reasonable certainty, and where this is not 
done, so as to enable the court to decide without danger of 
mistake, the exception or point reserved, will be disregarded 


for uncertainty. 


Error to the Cireuit court of Benton. 

Trespass, assault and battery, &c.—tried by A. Mar- 
tin, J. 
This action was brought in the court below, by the 
defendant in error, against the plaintiff in error, for a 


% 


.§ % 
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trespass. The writ is sued out in the name of A. G. 
Pruitt. ; 

The declaration consists of two counts—one for an as- 
sault and battery, and the other for false imprisonment. 
The statement in the declaration is, “Ansel B. Pruitt, 
who sued out his writ under the style of (A. G. Pruitt,) 
by attorney, complains,” &c. 

» The defendant below pleaded in abatement, in short, 
the variance between the writ and declaration. To this 

* plea, the plaintiff below demurred, and the demurrer 
Was sustained by the court. 

The defendant below then craved oyer of the original 
writ, and demurred to the declaration, which was over- 
ruled by the court. The defendant below then pleaded 

aS . hot guilty, with leave to give special matter in evidence. 
: ze The jury found a verdict for the plaintiff below. 

-On the trial, a bill of exceptions was sealed by the 
Spresiding judge, from which it appears that the defend- 
pant below, on the cross-examination of one of the plain- 

~ tiff’s witnesses, proved that at the time the violence was 
committed by defendant on plaintiff in a public crowd, 
it was generally suspected by that crowd, that the plain- 
tiff was guilty of stealing money from the defendant’s 
store, which was the cause of the violence committed by 
defendant on plaintiff. The witness, also, on cross-ex- 
amination, stated that one Cox said he (plaintiff,) had 
- Stolen the money from defendant's store, and made this 
statement to the plaintiff’s face, in the crowd. It was 
also proved, that. the defendant told the plaintiff at the 
time, and also while going to the place, that he (plaintiff) 
was guilty of stealing his money. Said witnéss further 
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said, on cross-examination, that he had been acquainted 
with the plaintiff nine or ten years. 

The plaintiff’s counsel then asked the witness, what 
was the general character of the plaintiff; to which the 
defendant’s counsel objezted— 

1. Because the plaintiff could not go into his own ge- 
neral character ; 

2. That the plaintiff, after cross examination, had no 
right to enquire into new matter. 

But the court overruled the objection, and allowed the 
witness to answer. The plaintiff was also allowed to 
introduce other witnesses, to prove his general good char- ; 
acter, though objected to by the defendant’s counsel. 

To the opinion of the court, overruling the defendant’s 
objections, and admitting the testimony as aforesaid, the 
defendant excepted. 

The defendant below now assigns as error: 

1. The court erred in sustaining the demurrer of the 
plaintiff below, to the plea in abatement of the defend- 
ant ; 

2. The court erred in overruling the demurrer to the 
‘declaration ; 

3. The court erred in permitting the plaintiff to intro. 
duce witnesses in proof of his good character, as set forth’ 
in the bill of exceptions. = 


Chilton, for plaintiff in error. 
Martin, contra. ze 


ORMOND, J.—In England, and in some of the States 
of the Union, @ variance between the writ and declara- 
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tion, is reached in a summary mode, by motion to the 
court to set aside the declaration for irregularity. But 
this proceeds from the refusal of the court to allow oyer 
to be craved of the writ, without which the variance 
cannot be shown, unless, as in this case, it appears from 
the declaration, when it may be reached by motion— 
(See Willard vs. Missani, 1 Cowen, 37.) 

The act of the Legislature (Aik. Dig. 278,) which re- 
quires process irregularly or improperly issued, to be 
abated on the plea of the defendant, must, in this State, 
introduce a different rule; and advantage may be taken 
of an irregularity of this kind, by a plea in abatement— 
if compelled by the court. 

This has been attempted, in this case, but in such a 
careless and inartificial manner, that no benefit can be 
derived from it. It is in these words: “'The defendant, — 
by consent of plaintiff, pleads a misnomer, in setting out 
the name of A. G. Pruitt, in the original writ, in this, 
that his true and only name is Ansel B. Pruitt, and not 
A. G. Pruitt, which is taken in short, and sworn to.” 

In pleas in abatement, which do not reach the merits 
of the case, but merely delay the action, great strictness» 
has always been required, and form becomes material. 
What then is intended to be waived by the consent of 
the parties—the mere form of the plea, or both form and 
substance? for unless the latter was the intention of the 
parties, the plea cannot be sustained. It is essential to 
the validity of the plea, that the writ should have been 
set out on oyer: this has not been done, and we cannot 
presume it was waived. If it be intended to raisa ques- 
tions of this kind, the plea must either be drawn out iz 
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extenso, Or at least, all the material facts and allegations 
necessary to constitute the plea, must be stated. 

The court, therefore, did not err in sustaining the de- 
murrers to the plea in abatement; nor did the court err 
in overruling the demurrer to the declaration. 

It is well settled, that advantage cannot be takenof a 
variance between the writ and declaration, but by plea 
in abatement. A demurrer, in the language of Mr. Chit- 
ty, objects to the sufficiency of the declaration, plea, or 
replication, to whioh it is filed, upon the face of the plead- 
ing, and without reference to extrinsic matter. But the 
declaration in this case, unaided by the writ, showing 
that the writ and declaration do not correspond, is not 
objectionable, and the demurrer was therefore properly 
overruled. 7 

The remarks made in reference to the pleadings, apply 
with equal force to the statements in the bill of excep- 
tions, showing the admission of testimony, objected to 
by the plaintiff in error. 

It is difficult to asceitain, with any thing which ap- 
proaches to certainty, for what purpose the defendant 
below was permitted to give. evidence to impeach the 
character of the plaintiff. The language of the bill of 
exceptions is, that the defendant proved “that at the 
time the violence was committed by defendant on plaintiff, 
in a public crowd, it was generally suspected by the 
crowd, that the plaintiff was guilty of stealing maney 
from defendant's store.” 

We might perhaps conjecture, that as one of the counts 
of the declaration charged the defendant below with 
false imprisonment, that this evidence was intended to 
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justify the arrest and imprisonment for the supposed fe- 
lony ; but there is no plea of justification interposed, un- 
less the agreement to permit the special matter to be giv- 
en in evidence under the general issue, can be so con- 
sidered. It is not, however, necessary, to consider the 
effect of this agreement, as the evidence would have been 
improper, under a plea of justification. 

7 It is true, that an arrest may be justified, where there 
is a Well grounded belief, founded on pregnant circum- 
stances, that a felony has been committed, but meré sws- 
picion Will not afford a justification. At all events, whe- 
ther the. belief of the guilt of the defendant in error was 
_ well or ill founded, it would not authorise violence to be 
used, unless the arrest was opposed by resistance, which 
is not stated. It would appear, therefore, that the evi- 
dence was offered upon the first count in the declaration: 
assuming this to be the case presented by the record, the 
evidence was improperly admitted ; but as the defendant 
below was thus permitted improperly to assail the char- 
acter of the plaintiff below, the court did not err, in per- 
mitting. the plaintiff to counteérvail it by evidence of good 
character. <a | 

It is ‘possible, that we may have mistaken the case in- 
, tended to be presented to this court for revision ; but if 
it be sd, the fault must rest on those whose duty it was 
to present the points they intended to raise upon the re- 
cord,. with reasonable certainty. If this is not done, so 
as to enable this court to decide, without danger of ‘mis- 
-take, the.exception taken in the court below, or. point re- 
_ served, will be disregarded, for uncertatnty. 
The judgment of the court below is affirmed. 
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WEBB US. BUMPASS, 


1. Where a defendant pays the money to the sheriff on a fi. fas 
he is discharged from the execution, and if the plaintiff fails 
to receive it, he must have recourse to the sheriff. 


2, If the sheriff take goods in execution under a fi. fa., whether 
he sell them or not; the defendant shail not be liable to a se- 
cond execution, : 


3. But where a defendant taken on a ca. sa. escapes, or is rescued, 
—plaintiff may take out a new execution, and is not coms 
P - - . ¢ 
pelled to take his remedy against the sheriff. 


4. So, where goods levied on by a fi. fa. are removed by defen- 
dant, or by his permission, or connivance, so that they cannot 
be sold under the execvtion, or under a venditioni exponas— 
the plaintiff may take out a new execution. 


5. Where the sheriff makes a levy, he is liable to the plaintiff for 
the amount of the judgment, if the property be of sufficient 
value for that purpose, and it is the sheriff’s duty to provide 
for its forthcoming at the day of sale; but if the property be 
carried away by defendant’s connivance, the plaintiff cannot 
be referred to the sheriff for payment. 


6. Plaintiff may, by statute, (Aik. Dig. 159,) have a second writ 
of execution, at his own cost and charges, if the first writ be 
not returned and executed. 

7. In an action by the purchaser, for property sold under a se- 
cond execution—such execution may be received in evidence, 
although the sheriff-has in his hands a venditioni erponas, 
directing the sale of property levied on under the first execu- 
tion. 


8. In a return to an execution under which lands have been sold, 
it is not necessary to describe particularly the land sold—the 
identity of the property sold may be shewn by parol proof. 


9, And it is no objection to an execution offered in evidence, that 
9P 26 
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the sheriff’s return does not describe the land levied on with 
minuteness. } a 


Error to the Circuit court of Lauderdale county. 

Trespass, to try title—tried before Coleman, J. 

The plaintiff in error brought an action of trespass 
against the defendant, in the Circuit court of Lauderdale, 
‘as Well to try title to a tract of land situate in that coun- 
ty, as to recover damages for tts occupation. The case 
‘was submitted to the jury on the plea of “ not guilty.” 


On the trial, the plaintiff proved that in eighteen hun-. 


dred and twenty-seven, he recovered a judgment against 
the defendant, on which a fiert facias issued, and was 
placed in the hands of the then sheriff of Lauderdale, 
who returned the same, with his endorsement thereon, 
as follows: 

“A list of property given up by Gabriel Bumpass, to 
satisfy the within execution—five negroes, named Patsey, 
Drusilla, Daniel, Eliza, and Andrew Jackson, as the pro- 
perty of said Bumpass— 9th April, 1828. 

“ M. Harkins, Sh’ff.” 

It was also proved by the plaintiff, that a writ of ven- 
ditioni exponas issued in due form, requiring the sheriff 
to expose to sale, the negroes levied on by the fiert facias, 
on which he made the following return: 

“'The negroes levied upon were suffered to remain in 
the hands of the defendant, who did not deliver them— 
2d August, 1828. M. Harkins, Sh’ff.” 

The plaintiff then produced a writ of fieri facias, is- 
sued on the Same judgment, on the twenty-sixth day of 
May, eighteen hundred and twenty-eight, which was 
placed in the sheriff’s hands, and returned to him, as 
follaws: 
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“ Levied on-a tract of land, upon which Gabriel Bump- 
ass now lives, in Lauderdale county, adjoining Richard . 
Baugh and —— , Supposed to contain eighty acres 
—there not being a sufficiency of personal property to 
satisfy the debt; and after advertising the same accord- 
ing to law, sold John Webb, on the 4th day of August, 
1828, at the price of three dollars per acre, he being the 
highest and best bidder at public sale. 

. “ M. Harkins, Sh’ff.” 

Which fieri facius, with the endorsement thereon, the 
plaintiff offered to read to the jury, to maintain the issue 
on his part; but on objection by the defendant’s counsel, 
the same was excluded: and thereupon the plaintiff ex- 
cepted, and now presents the questions of law arising on 
his bill of exceptions to this court for revision. 





McClung, for the plaintiff in error, 


COLLIER, C. J—We do not understand that the writ 
of fieri facias, With its endorsement, was the only evi- 
dence. offered by the plaintiff of his right to recover, but 
Only that it was proposed, so far as it was pertinent to 
maintain the issue. He may have been prepared with 
the sheriff ’s deed, and such other evidence as was neces- 
sary to show that the particular tract of land embraced 
by it, is identical with that, on which the execution was 
levied. 

It was said at the bar, that the evidence was rejected, 
because the first fieri facias having been levied on pro- 
perty sufficient to satisfy the judgment, the Circuit court 
supposed the second to be a nullity. It is clear, that if 


a, 
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the defendant pays the money to the sheriff on a fieri 
facias, he is discharged from the execution, and the plain- 
tiff must bring his action against the sheriff. So, if the 
sheriff take goods in execution under a fierit facias, whe- 
ther he sells them or not, yet, as they were taken from 
the party against whom the execution was sued, he may 
plead the taking in discharge of himself, and shall not 
be liable tO a second execution—(See 2 Bac. Abb. 719, 
720, and cases cited in notes.) But if a party taken on 
a capias ad satisfaciendum escapes, or is rescued, though 
the sheriff is made liable, because he ought to have called 
to his aid the posse comitatus, yet the plaintiff may take 
out any new execution, and shall not be compelled to 
take his remedy against the sheriff, who may be dead, 
or insolvent. And the law is the same, where goods le- 
vied on by fieri facias, are removed by the party himself, 
or by his permission or connivance, so that they cannot 
be sold under the execution itself, or under a venditioni 
exponas, issued on the sheriff’s return—(2 Bac. Ab. 719; 
Cro. Car. 40, 455.) 

‘There can be no doubt that the sheriff became liable, 
by his levy, to satisfy the plaintiff the amount of his judg- 
ment: the property was doubtless of sufficient value for 
that purpose, and it was the sheriff’s duty to have pro- 
vided that it should be forthcoming at the day of sale. 
The defendant is not, however, prejudiced by the sheriff’s 
neglect, and cannot be permitted to refer the plaintiff to 
him for the payment of his demand. This would be to 
compel one who himself was in no fault, to commence a 
new action against another, who might be unable to re- 
spond to him, while the original debtor honestly owed 
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the debt. W hen t the law shall recognise such a pr inciple,-. 


it will cease to be respected as a science founded in the 
purest morality, but be regarded as uncertain as a game 
of hazard, whose capricious decisions often sacrifice the 
artless: and confiding, to advantage the cunning and the 
knavish. 

The Circuit court was not authorised to reject the ex- 
ecution and its return, because the sheriff, at the same 
time, had in his hands a venditioni erponas, directing the 
sale of the slaves levied on by the first fieri facias. We 


have a statute which prescribes, “When any execution. 


shall issue, and the party at whose suit the same is is- 
sued, shall afterwards desire to take out another writ of 
execution, at his own proper costs and charges, the clerk 
may issue the same, if the first writ be not returned and 
executed,” &c.—(Aik. Dig. s. 2, p. 159.) Here is a clear 
authority to issue a second execution, while the first is 
still in the sheriff ’s hands unsatisfied. 

It was certainly no objection to the execution offered 
in evidence, that the sheriff’s return did not describe with 
more particularity, the land levied on. ‘There is no sta- 
tute, imposing upon the sheriff the duty of making a 
more particular description. In Benjamin-vs. Smith, (4 
Wend, R. 462,) the court say it is not necessary in the 


return to an execution, by virtue of which lands have. 


been sold, to describe, particularly, the land sold——and 
that it is competent to shew the identity of the property 
sold, by parol proof. 

We have beeh thus particular, in considering every: 


question, that could, by any reasonable probability, ow 


suggested itself as an objection to the admission of 
Ramet 


tee 3 


- 


A 


a 














REPORTS OF CASES IN 








Brown vs. Hemphill. 


evidence, in the Circuit court; because the. case Was sub- 
mitted for our decision, wittioet even a single suggestion 
on the part of the defendant in error. 

Our conclusion is, that the judgment must be reversed, 
and the case remanded. 











BROWN US. HEMPHILL. 


1. It is not necessary in a declaration in debt on single bill, to aver 
a delivery of the writing obligatory to the payee ; although 
such delivery is essential to its validity. 


2. The statute of limitations, must always be pleaded in actions 
ex contractu, if such a defence is intended to be relied on. 


- Error to Greene County court. 

Debt.—This. action of debt, was instituted on the thir- 
tieth day of March, eighteen hundred and thirty-five, by 
the plaintiff in error, against the defendant. The de- 

»~) claration contains four counts, of which the first, third 
and fourth, describe the cause of action to bea writing 
obligatory, made by the defendant bearing date the se- 
venth of September, eighteen hundred and eighteen, pro- 
« mising to pay one A. M. Harwood, or order, two hundred 
e dollars, on or before the first day of January then next. 
‘These counts allege an assignment of this writing obli- 
by Harwood to the plaintiff, on the twentieth of 
er, eighteen hundred and thirty-four, by endorse- 
The Second count destined, the date 
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and making of a writing obligatory, on the seventh of 
September, eighteen hundred and thirty-eight, and its en- 
dorsement to plaintiff on the twentieth of September, 
eighteen hundred and thirty-four. 

In neither of the counts is there any statement, that 
the writing obligatory was delivered to the payee; Har- 
wood. 

The defendant demurred to each count, and generally, 
to the whole declaration; and this demurrer was sus- 
tained, and judgment*rendered for the defendant. The 
- plaintiff prosecutes this writ of error, and assigns that 
the County. court erred in sustaining the demurrer. 


Peck, for plaintiff in error. 


GOLDTHWAITHE, J.—We have not been aided by any 
argument on behalf of the defendant in error, and are 
entirely at a loss to conceive on what reasons the judg- 
ment of the County court was founded. 

The second count must be admitted bad, as it states 
an endorsement, before the instrument declared on was 
made, but even this error is presumed to arise from a 
mistake in the transcription of the record. 

We do not perceive any material defect in the-other 
counts: it is true, that a delivery of the writing obliga- 
tory is not averred, but this, although essential to its va- 
lidity, need not be stated in pleading—(1 Chit. Pl. 351; 
-1Saund. 291,n.1.)  . 

It is possible, however, that the judgment of the Coun- 
ty court was predicated on the fact, that when the writ 
was issued, the statute of limitations, had already run 
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against the writing obligatory declared on. If this idea 
influenced the court, the case was decided in opposition 
to the universal course of proceeding. 

It is unnecessary, at this time, to go into an examina- 
tion of cases to shew, that the statute of limitations must ° 
always be pleaded, to actions ex contractu, if that defence 
is intended to be relied on. 

“There was error in sustaining the demurrer to the first, 
third and fourth counts, for which the judgment of the 
County court is reversed and remanded. ' 


WOOD US. YONGE. 


1. In scire facias against bail, it is competent for the bail to 
shew by plea, that the plaintiff has not given security for costs ; 
and that therefore the bail bond is void. 


Error to Montgomery Circuit court. 
_ Scire facias, tried by A. Martin, J. 

The defendant in error caused a scire facias to be is- 
sued from the Circuit court of Montgomery, against the 
plaintiff, as the bail of John Thomas. 
~The plaintiff in error pleaded,—That the defendant, 
“neither at or before the time of holding the said John . 
Thomas to bail, nor since, hath given security for the 
costs of his suit, according to the statute in such case 
made and provided,” «c. 

_To this plea, there was a demurrer, which being over- 
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ruled, and judgment rendered for fefendant in error, the 
plaintiff brings the case here for revision. 


Campbell, for plaintiff in error: 
Hilliard, contra: 


COLLIER, ©. J.—The only question made at the afgu- 
ment, is as to the correctness of the judgment on demur= 
rer. In Toulmin vs. Bennett §+ Laidlaw, (3 Stew. & 
Por. 225,) on a scire facias against bail, it was decided 
that it was competent for the bail to show by plea, that 
the plaintiff had not given security for costs—and by fail- 
ing to do so, the bail bond was void. With this decision, 
we are satisfied : and. the judgment is consequently re- 
versed, and the case remanded. 
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FISHER & JOHNSON US. CAMPBELL. 
1. An agent, acting within the scope of his authority, binds his 
principal. 


2. The overseer of a plantation, as such, has no right to bind his 

employer, by the purchase of articles which he may suppose 

* necessary. Such authority is not necessary, to enable him to 

perform the duties incident to his station, and therefore he can- 
not be presumed to be invested with it. 


3. A master, being entitled to the labor of his slaves, is bound to 
provide for their wants. 


4, And where no provision is made by an absent master for their 
subsisten¢e, an overseer may procure necessary supplies on ac- 
count of the owner, on the same principle that a father is Jia- 
ble to support his children. 


5. There is no usage in this State, which authorises an overseer 

- to purchase necessaries, for the maintenance of the slaves of 
an absent master, and thus bind the master contrary to his 
wishes. 


6. The authority of an agent may be implied from his previous 
employmeut in similar acts, and from subsequent acquiescence. 


7. An authority delegated to an agent, must be strietly pursued, 
in form as well as in substance. 


8. When a person deals with one who professes to be agent of 
another; the person contracting with him is bound to know 
the extent of his authority. 


9. It one be held out to the world as the general agent of ‘ahi 
particular instructions not communicated, will not prevent the 
nt from binding his principal, even when he acts in disre- 

- gard of such particular instructions. 


7 ner can receive his individual debt, in payment of 
sold by him belonging to the firm. 
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Error to Lowndes county Circuit court. 

Assumpsit, for goods sold and delivered—tried before 
Harris, J. 

This action of assumpsit, was brought by the plain- 
tiffs, against the defendant, in the court below, for goods, 
wares and merchandise. ‘There was a verdict and judg- 
ment for the defendant, on the plea of non-assumpsit. 

Upon the trial of the cause, a bill of exceptions was 
tendered by the plaintiffs, from which it appears that the 
defendant is a resident of South Carolina, and has a 
plantation, and a large number of hands, in Lowndes 
county, in this State, where he was making a crop, and 
that one McMoy had charge of the plantation and hands, 
as an overseer—that while said defendant was absent 





from the State, it became necessary to purchase pork for 
the slaves—that he, the said McMoy, called upon the 
plaintiffs, and purchased and received of them eight bar- 
rels of pork, for the said slaves, and directed the same to 
be charged to the defendant, his employer, which pork 
was used by the said slaves. 'The defendant then proved 
by said McMoy, that he had given the said MeMoy direc- 
tions to buy pork for his slaves of a particular mercantile 
house at Montgomery, with whom he had made ar- 
rangements for that purpose, and had given him no di- 
rections to buy any where else, nor had he any authority 
to purchase of any other person. That said McMoy pur- 
chased the pork at the Montgomery prices, dnd chose to 
purchase it of the plaintiffs, on account of the bad state 
of the roads to Montgomery. It was also proved, that it 
was customary for overseers to purchase things necessary 
for their farms, &c. It was also further proved, that 
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_ paid Fisher agreed with said MeMoy, that if he would 
get a certain individual debt on him, the said Fisher, 
that the same should be received in part payment of the 
pork—about forty dollars. It was also proved, that the 
house in Montgomery at all times furnished provisions 
when called on by McMoy. 

Upon this evidence, the plaintiffs requested the court 
to charge the jury, that if they believed from the evi- 
‘dence, that the said McMoy was the general agent of the 
defendant, in the conduct and management of said plan- 
‘tation and slaves, that the said pork was necessary, and 
was used for the benefit of the defendant in good faith, 
that any special directions given by the defendant to the 
said McMoy, as to the place of purchasing, was wholly 
immaterial, as to this purchase, unless from the evidence, 
they were satisfied that plaintiffs were informed at the 
time of such sale, of such special directions, and that 
without this information, the plaintiffs would be entitled 
to recover, if the proof was fully made out. 

This charge, the court refused to give, but charged the 
jury, that if McMoy’s agency was speci , and he was 
directed by defendant to purchase pork of a particular 
house at Montgomery, and had not been directed or au- 
thorised by defendant to purchase any where else, that 
the defendant was not bound to pay for them. 

The plaintiff requested the court to charge the jury, 
that Fisher “had no right to sell the pork belonging to 
the firm of Fisher & Johnson, and to receive in payment 
therefor his (Fisher’s) note; which charge the court re- 
fused to give. An exception was taken to the refusal to 
charge, and to the charge as given; and the matters of 
law arising thereon are now assigned as error. 
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Cook, for plaintiff in error. 


ORMOND, J.—That an agent, while he. acts within 
the scope of his authority, can bind his principal, admits 
of nocontroversy. The difficulty attending such cases 
in general, is to ascertain whether the person professing 
to act as agent had authority to bind his principat, either 
express or implied. Thus, in this case, the question to 
be-settled is, whether McMoy had authority, either ex- 
press, or arising by necessary implication from his eni- 
ployment by the defendant, to bind him in the purchase 
of the pork, for the price of which this suit is brought. . 

The first charge moved for, assumes that as McMoy 
was the overseer of the defendant, and had the charge 
of his slaves—as the pork purchased by him from the 
plaintiffs was wanted for the use of the slaves, and was 
‘in fact consumed by them—that although there was not 
only no authority given by the defendant to McMoy, to 
buy the pork of the plaintiffs,.but a special direction to 
get it elsewhere, where arrangements had been made to 
procure it by the defendant—that unless this-fact was 
known to the plaintiffs, they are entitled to recover. 

To a proper understanding of the propriety of this 
charge, in reference to the facts of the case, it will be ne- 
cessary to consider separately the different facts and as- 
sumptions which it contains. 

And first, it cannot be maintained, that the overseer of 
a plantation, as such merely, has the right to bind his 
employer by the purchase of articles which he may sup- 
pose necessary for the use of the plantation. Such au- 
thority is not-necessary to enable him to_perform the du- 
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ties incident to his’station, and therefore he cannot be 
presumed to be invested with such power by his em- 
ployer. 

{It seems, however, to be supposed, that the now resi- 
dence of the defendant created a necessity for investing 
him with power to procure by purchase, the necessary 
subsistence for the slaves under his control. But the fact, 
that no such necessity existed, is evident from the proof 
on the record, that the defendant had made arrange- 
ments to get the pork at Montgomery, and the only rea- 
son assigned for getting it of the plaintiffs is, that it was 





more convenient to do so. 

The master being entitled to the labor of his slaves, 
is bound by the common dictates of humanity, as well 
as by the law of the land, to psovide for their wants; 
and if no provision had been made for their subsistence, 
we should hold that the overseer would have had the 
right to procure the necessary supplies, on account of the 
defendant, on the same principle that a father is bound 
to support his children, and might, under peculiar eir- 
cumstances, be liable for necessaries furnished to them 
without his knowledge or consent—(See Owen vs. White, 
at the June term, 1837, of this court.) 

it was also proved, that it was customary for overseers 
similarly situated, to purchase things necessary for their 
farms, &c. It will scarcely be contended, that such a 
usage as this exists.in this State, so as to have the force 
of law, and be binding on employers generally ; and, if 
not, it proves nothing more, than that some planters are 
in the practice of sanctioning such purchases, but it by 
no means follows, that others, who have not.assented to 


it. are bound by it. 
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The next inference of the charge is, “that as the pork 
was necessary, and was used for the benefit of the de- 
fendant in good faith.” he is therefore liable. The au- 
thority of an agent may be implied from his previous 
employment in similar acts, or from subsequent acqui- 
escence. 

Thus, if a servant buy articles without authority, and 
they come to the master’s use with his /nowledge, it wil 
be an affirmance of the act. But the mere fact, as in this 
case, that the articles purchased came to the use of the 
employer without his knowledge, Will not bind him. Te 
maintain that it would have that effect, would be to per- 
mit one to constitute himself the judge of what was fit, 
and proper and necessary for another, without his con- 
sent. It would, in substance, be a permission to a 
stranger, to create the relation of debtor and creditor, 
probably against the will, and certainly without the 
consent, of the party sought to be charged. 

The mere fact, that the provisions were consumed by 
the slaves of the defendant, is not sufficient to charge him 
legally ; how far it should bind him in honor, or in com 
science, is a question which the defendant. can best solve. 
It cannot influence the opinion of the court. 

The last branch of the charge is stated as a corollary 
from the preceding propositions: “that any special 
‘directions given to McMoy by the defendant, as to the 
place of purchasing, was wholly immaterial as to this 
purchase, unless from the evidence, they were satisfied 
that plaintiffs were informed, at the time of such sale, of 
such special directions, and that without this informa- 
tion, the plaintiffs would be entitled to recover, if the 
proof was fully made out.” 
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We understand the: law to be the exact converse of ¢ 
this proposition, when a person deals with one who pro- b 
fesses to be the agent of another person, the person con- t 
tracting with him, is beund to know the extent of his t 
authority. It has been shown, that McMoy lad no au- 0 
thority to bind the defendant, in consequence of being 4 
his overseer: nor was he a general agent. His agency, t 
then, if any existed, was special, and all persons dealing a 

with him, as such, are confined to its terms. “An au- : 
I 


thority delegated to an agent, must be strictly pursued in 
form, as well as in substance—(See Banoyer vs. Hovey 
et al. 5 Mass. R. 37.) In the same case, it was held, 
“that an agent, having authority to purchase goods to a 
limited extent, for his principal, is not thereby entrusted 
with pewer by his principal, to berrew money on his 
credit.” 

It is, however, unnecessary to cite cases to establish a 
principle so consonant to reason and common sense, and 
80 Well established as this. It is true, that if one be held 

“. out to the world, as the general agent of another, par- 
ticular instructiens not communicated, will not prevent 
the agent from binding his principal, even when he acts 
in disregard of such particular instructions. But in this 
case, there was no authority delegated to buy the pork, 

a general or special, but a mere direction to obtain it ata 
particular place, where it had been provided. ~ It follows, 
therefore, that the seller cannot look to the defendant. 

The relevancy of the second charge moved for, is not 
perceived. ; 

In what manner will it aid in settling the question 
mooted in this case, to determine whether one partnet 
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can receive his individual debt in payment of goods sold 
by him belonging to the firm? It is probable, however, 
that the fact was used on the argument of the cause in 
the court below, as conducing to shew the true character 
of the transaction, and that the salé was in fact made to 
MecMoy ; but it is not presented here in connection with 
the controversy, so as to Make it necessary that the court 
should determine it: but if it were important, we should 
not hesitate to say,that a partner would have such 
power. 

There is no error in the judgment of the court, and it 
is affirme.l. 


oP 28 
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NAPPER US. NOLAND. 


1. Where an affidavit in attachment states, that in consequence of 
the removal of the gooJs and effects of defendant, ordinary 
process cannot be served on him, and the writ alleges the same 
thing—the proceeding is not co iformab!le to the statute, and 
the defect reaching to the affidavit —cannot be amended. 


2. Judgment by defau't, where no dec!aration appears of record 
° . 4 ? 
is revisable on error. 


3. Where the term of the court is limited to six days, judgment 
by defau't, for want of a p!ea taken at the return term of the 
writ, isirregu'ar: and tiere is no di tinction between attach- 
ments and ordivary actions, except in the case of non-resident 
defendants. 


4. But where the court is authorised to continue its session, until 
the business before it shall be disposed of: aud where from 
the record, it does not appear but that the court did business 
after the first week—the Judgmeut wi.l be regular. 


Error to Benton Circuit court. 

Attachment.—The defendant in error sued out an ori- 
ginal attachment, returnable to the Circuit court of Ben- 
ton, against the estate of the plaintiff, upon affidavit, stat- 
ing that he was “about to remove his goods and effects 
out of the State, so that the ordinary process of the law 
cannot be served upon him,” &c. The attachment being 
levied and returned, a judgment final, by default, was 
rendered at the return term of the court, withuut any de- 
claration having been previously filed. 

It is here assigned for error— 

1. That the attachment was irregularly sued out ; 

2. That judgment was rendered without a declara- 
tion : 
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3. That the judgment was rendered at the first term 
of the court. 





Martin, for plaintiff in error. 


COLLIER, C. J.—-1. Where an attachment issues on 
the ground that a party is about to remove his “goods 
and effects,” the statute requires the plaintiff, “ his agent, 
attorney or factor, to make affidavit in writing, that the 
person against whom the attachment is prayed,” “is 
about to remove his or her property out of the State, and 
that thereby the plaintiff will probably lose the debt, or 
have to sue for it in another State’—(Aik. Dig. s. 3, p. 
37.) The affidavit declares, that »s a cousequence of 
the removal of the “ goods and effects” of the defendant 
below, “ the or inary process of law cannot be served on 
him ;” and the writ of attaclinceut states the consequence 
of the removal to be, that “the ordinary process of law 
cannot be served upon the saine”—-that is, the “ goods 
and effects.” The proceedings 01 the vttachwent, then, 
are not conformable to the statute, and the defect reach. 
ing back to the affidavit, they could not he amended in 
the Circuit court. 

2. It has been heretofore decided by this court, that a 
judgment by defau//, Wiiecre no declaration appears of re- 
cord, is reversable on error—(Whiceler et al. vs. Ballard, 6 
Porter’s R. 352.) 

3. Where the term of a court is limited to six days, a 
judgment by default, for want of a plea taken at the re- 
turn term of a writ. is irregular—(Rather vs. Owen, 1 
Stew. R, 38.) And our statutes do not distinguish be- 
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tween suits commenced by attachment, and in the ordi- 
nary mode of suing, except in the case of non-resident 
@efendants—(Aik. Dig. s. 15, p. 4].) 

The Circuit court of Benton, is authorised to continue 
its session, until the business before it, shall be disposed of. 
The.record before us does not show when the court ad- 
journed, or when the judgment was rendered, and we 
cannot intend it to be erronegus, inasmuch as it would 
be regular, if the court continued to do business after the 
first week. 

But for the first and second grounds taken by the 
plaintiff, the judgment must be reversed, and as he could 
not proceed below, it will be ynnecessary to remand the 
Case, 
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FOSTER VS. WUITE, 


1. The answer of a garnishee cannot operate so as to affect the 
right of other persons, by the fiction of filing it at July term, 
and endorsing on it, that it is to be considered as if filed six 
months hefore. The answer must be considered as filed at the 
time it was in fact filed, 


2. It is a duty imperative on a garnishee, before final judgment, 
to make known that he has received notice of a transfer of the 
notes, which are the evidence of his indebtedness to the defen- 
dant. 


$. And, in such case, judgment cannot be rendered against the 
garnishee. 


Error to the County court of Tuscaloosa. 

Attachment.—This proceeding was garnishment, sued 
out by the plaintiff in error, against the defendant in 
error, in the court below, calling on the defendant to dis- 
close whether he was not indebted to one Joseph B. Rice, 
against whom the plaintiff had obtained a judgment. 

The defendant appeared, and filed his answer, on 
oath, as follows: 

“Garnishee answers, that he purchased a stock of 
goods of Joseph B. Rice, about the 12th day of October, 
1837, at the price of $8654 00, for which garnishee gave 
said Rice several promissory notes—one for $1000, pay- 
able on the first day of January, 1838—the precise num- 
ber and amounts of the remainder of said notes, garni- 
shee does not remember. ‘They were for different a- 
mounts. All the notes, except the thousand dollar note 
aforesaid, were drawn negotiable and payable at the 
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Bank of the State of Alabama, at Tuscaloosa, and were 
to fall due on the, 12th day of October, 1838, or there- 
abouts. 

“ Garnishee further answers, that he received a notice 
in writing, from Joseph B. Rice, dated 23d December, 
1837, informing him that said Rice had transferred the 
notes aforesaid, to his creditors, in lieu of his own debts, 
which notice was received by garnishee, before service of 
the writ of garnishment. Said notice did not state to 
what particular person or persons these notes had been 
transferred. 

“Garnishee further states, that previous to this an- 
swer, and before service of garnishment, he received no- 
tice from one Robert Cook, that the note above mention- 
ed, for $1000, due Ist January, 1838, had been trans- 
ferred to him. The note was paid by garnishee, and 
taken up before service of garnishment, as well as he 
can recollect. Garnishee further states, that he received 
no notice of the remainder of the notes aforesaid having 
been transferred, except as above stated. from Rice to 
himself, before the service of the garnishment, or before 
the 30th January, 1838, the day an.j time at which this 
answer is taken, and considered as made and filed. On 
the Ist June, 1838, garnishee was shewn a receipt, sign- 
ed by Austin Richardson, and dated Washington county, 
Alabama, 20th March, 1838, by which it appeared, that 
the several notes given by garnishee to Joseph B. Rice, 
had been endorsed to one Thomas W. Richardson, on the 
20th December, 1837, by Rice. Garnishee was inform- 


ed by the receipt, that the notes were held by said Aus- 
tin Richardson for collection, or to be deposited in the 
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Bank at Tuscaloosa by him. Garnishee did not see the 
notes, but was informed they would be in bank at ma- 
turity, and were then in said Austin’s possession. 

“Garnishee further states, that said Joseph B. Rice 
was indebted to him previous to the service of the gar- 
nishment, in the sum of $19. 87, and is still so indebted, 
which he claims to set-otT, if he should be considered in- 
debted to said Rice. Garnishee knows of no property of 
said Rice, in the haids of any other person—nor does he 
know of any person who is indebted to said Rice; and 
having fully answered, prays to be dismissed, &c. 

* Sworn to and subscribed, mune pro tunc, as of the 
January term, 1838, in open court, this 2lst July, 1838.” 

Upon this answer, the plaintiff moved the court for 
judgment against the garnishee; which motion the court 
refused, and discharged the defendant with costs. 

From this judgment, the plaintiff prosecutes a writ of 
error to this court, and assigns for. error, the refusal of 
the court to render judgment against the garnishee, on 
his answer. 


Phelan, for plaintiff in error. 
Crabb, contra. 


ORMOND, J.—We cannot perceive on what prineiple 
the judgment of the court can be successfully assailed. 
The defendant states, in his answer, that he has received 
notice of the transfer of the notes made by him to Rice, 
which notice was given by Rice before service of the 
garnishment, but without informing him to whom the 
notes were transferred, further than that they were 
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transferred to hiscreditors. That since then, and before 
the filing of the answer, he had received particular no- 
tice to whom the notes were transferred. The answer 
is made on the twenty-first July, eighteen huadred and 
thirty-eight, and has an endorsement, stating that it is 
filed as to the January term, nunc pro tune. 

The answer cannot operate so as to affect the rights of 
other persons, by the fiction of filing it in fact at the July 
term, and endorsing on it, that it is to be considered as 
if filed six months before. It must be considered as filed 
at the time it was in fact filed, and if the defendant had 
not then disclesed the notice he had received of the trans- 
fer of the notes, a judgment against him, as garnishee, 
would not have protected him against a recovery on the 
notes—(See Colvin vs. Rich, 3 Porter, 175, where this 
point is expressly decided.) It was not only his privi- 
lege, but it was _a duty imperative on him, at any time 
before final judgment, to make known that he had re- 
ceived notice of the transfer of the notes. 

It is not necessary, in this case, to consider the ques- 
tion, whether any notice is necessary to protect the in- 
terest of the holder of a note, made negotiable and pay- 
able at bank, from the effect of a garnishment against 
the maker, as notice was, in point of fact, given. 

The judgment of the court below is affirmed. 
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GRIFFING US. HARRIS. 


1, In an action by the endorsee of a note, against the endorser, 
the maker is a competent witness, as his interest is balanced. 


2.The admission of indebtediiess, made by the subscriber of a 
promissory note, is prima facie only, und does not extend to 
the endorser—the endorsement is a post factum act. 


Error to the Circuit court of Mobile. 

Assumpsit on a note—tried by Harris, J. 

The defendant in error, as the endorsee of a promissory 
note, declared against the plaintiff, (as the endorser,) in 
the Circuit court of Mobile. The case was tried on the 
general issue. On the trial, the plaintiff in error pro- 
posed to prove by the maker of the note, that at the time 
the note and endorsement were made, the defendant had 
in his possession some valuable papers’ and documents, 
which were the property of the witness; and that -he 

gave the note, with the plaintiff’s endorsement as secu- 
rity, to the defendant, for the purpose of recovering the 
possession of these papers and documents, and with the 
express understanding, that they should be delivered up. 
And.the plaintiff proposed further to show by the wit- 
ness, that he had, after the making and endorsement of 
the note, demanded the delivery of the papers and docu- 
ments, but the defendant declined. complying with the 
demand, and had not yet delivered them to him. The 
plaintiff in error then exectted to the witness, in open 
court, a release of all damages, costs and charges, which 
he (the plaintiff,) might sustain in the event of a recovery 
9P 29 
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against him in this cause. But the court refused to al- 
low the witness to give evidence—and thereupon the 
plaintiff in error excepted, and prosecuted his writ of er- 
ror to this court. 


COLLIER, C. J.—It is difficult to conceive for what 
cause the evidence of the maker of the note was excluded, 
in an action against the endorser: surely not because he 
was interested in the event of the suit, for it was entirely 
immaterial to him what judgment the court rendered. If 
_ the endorsee was unsuccessful, he might immediately re- 
sort to the maker, who could not set up in his defence, 
the verdict and judgment in favor of the endorser. So, 
if the endorsee were to recover of the endorser, the latter 
might directly charge the maker; and, in either event, 
’ the interest of the witness would be balanced. 

There is no pretence for excluding the maker asa 
Witness in such a case, on the ground that he is a party 
to the paper in suit. By subscribing the note, he admits 
an indebtedness—prima facie. ouly—but even this ad- 
mission does not extend to the endorser: the endorse- 
ment is a post factum act. 

In every view in which the case has presented itself to 
us, We are persuaded that the Circuit court erred in the 
rejection of the evidence, and the error is manifested by 
authorities so direct and ample, that we will content 
ourselves with a mere reference to them, without adding 
any further reasoning of our own—(Kennon vs. McRea, 
2 Porter’s R. 389; Standefer vs. Chisholm, 1 Stew. & 
Por. R. 449; Todd vs. Stafford, 1 Stew. R. 199; Bent vs. 
Baker, 3 T’. R. 27; Jourdaine vs. Lashbrook, 7 T. R. 601; 
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Ridley vs. Taylor, 13 East's R. 175; York vs. Blott, 5 
Maule’s R. 71; Legge vs. Thorpe, 2 Camp. R. 3510; Sta- 
ples vs. Okines, 1 East’s R. 332; Bayley on Bills, 418, et 
post; 1 Sanders on Pleading, 366, and cases cited.) 

The judgment must be reversed, and the case remanded, 
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WOOD VS. DUNCAN. 


1. The act of eighteen hundred and seven, (Aik. Dig. 209,) in- 
hibits all contracts, the object of which is to secure the pay- 
ment of money or other thing, lost upon a horse race, or other 
description of gaming. 


2.The maxim, in pari velicto potior est conditio possidentis, 
does not avail one who is no party to the transaction, in which 
the fault is alleged. 


3. Money deposited as a wager, while in the hands of the stake- 
holder—either before or after the happening of the event upon 
which the forfeiture depends—is in transitu; and may be ar- 
rested by the bailor. 


Error to the Circuit court of Benton county. 

Assumpsit, for money deposited as a wager—tried by 
Shortridge, J. : 

The defendagt in error brought an action of assump- 
sit, in the Circuit court of Benton, to recover of the plain- 
tiff the sum of three hundred dollars, the amount of a 
wager, deposited in his hands as a stakeholder, to be paid 
over, according as the event of a horse race agreed to bé 
run between the defendant and a third person, might as- 
certain the one or other to be entitled to it. 
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To the dusloratien, there Was a demurrer, which be- 


_ing .overruled, the case was tried on the general issue. 


On the trial; the presiding judge sealed.a bill of excep- 
tions, from which it appears that the defendant.and Erby 


Boyd, each wagered with the other, the sum of three 
hundred dollars, u pon the event of a horse race thereafter 
tobe run; each deposited that sum in the hands of the 


Plaintiff, to be paid over to the winner. “The race was 


2 run—Boyd’s horse was tle successful competitor, and the 


result so announced by the judges, when the defendant 
gave notice to the plaintiff not to pay over the wager to 
Boyd, and demanded the same; which demand was dis- 
regarded. ; 

The court, on motion of the counsel for the plaintiff 
in error, refused to instruct the jury, that the facts proved 
did not entitle the defendant to a recovery, but charged 
them, “that if they believed from the evidence, that the 
defendant, as stakeholder, had received monies to abide 
the event of the race, from the plaintiff, and before the 


same was paid over by the stakeholder to the winning 


party, he, the said defendant, had been notified not to 
pay over. the same, that the plaintiff was entitled to re- 
cover.” To which refusal to charge, and charge as. giv- 
en, the plaintiff in error excepted, &c., and here specially 
assigns. for error, the decision of the court upon the ques- 
tions of law determined against him. 


Chilton, for plaintiff in error. 
_ Martin, contra. 
* 


. _ COLLIER, C. J.—By the act of eighteen hundred and 
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seven, entitled “an act to prevent the evil practice of 
gaming,” (Aik. Dig. s. 1, p. 209,) it is enacted, that *“ all 

promises, agreements, notes, bills, bonds, or other con- 
tracts, judgments, mortgages, or other securities, or other 
conveyances whatsoever, made,.signed, giVen, granted, 
drawn or entered, or executed by any person or persons 
whatever, after the passing of this act; where the: whole 
or any part of the consideration of such promise, agree-. 
ment, conveyance or security, shall be for money, or other 
valuable thing whatsoever, laid or betted,” &c., “at any 

horse race,” &c., “or for reimbursing or re-paying any 
money knowingly lent or advanced at the time or place 
of such play, horse racing,” &c.; “shall be utterly void . 
and of no effect, to all intents and purposes whatsoever.” 

This statute is drawn with great particularity, and evi- © 
dently designed, as its terms indicate, to inhibit all con- 
tracts, no matter by what solemnity evidenced, the object 
of which may be to secure the payment of money or oth- 
er thing lost upon the event of a horse race, or other de- 
scription of gaming. 

It must be remembered, that this is an action against 
the stakeholder, who sets up no claim whatever to the 
money. The agreement of the defendant and Boyd, by 
which the money was deposited in the hands of the 
plaintiff in error, had not been entirely executed bya 
payment to Boyd, before the defendant demanded its re- 
turn to him, and it may never be consummated. If the 
plaintiff was to refuse, Boyd could never coerce him: 
the act cited will always: operate as 4 veto against a 
judgment in his favor: But the same: obstacle to a re- 
covery doesnot.interpose itself against the defendant— 
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he has parted with his money upon an agreement invalid 
in point of law, and placed it in the hands of one who is 
no party to that agreement, and claims no interest, as 
derived under it. Upon what acknowledged principle 
can he assert’a right to retain it?—not as the agent of 
Boyd, for he, it has been shown, never was in possession 
of it, and could not, of course, deposit it in the keeping of 
anyone. The agreement to wager between the defend- 
ant and Boyd, could not make the plaintiff the agent of 
the latter, for the law does not recognise an agent who 
is not amenable to his principal; and we have already 
said, that it will not lend its authority to Boyd against 
the plaintiff. 

It is no answer for the plaintiff to say to the defend- 
ant, that in depositing with, him the money he now 
seeks to recover, he offended against the policy of the 
law. The maxam, in pari delicto potior est conditio possi- 
deniis, Will not avail one who was himself no party to 
the transaction in which the fault is alleged. If Boyd 
had received the stake, and the defendant were seeking © 
a recovery of him, he might successfuily resist the de- 
mand, by calling to his aid the influence of that maxim. 
But the defendant has parted with his money, without 
the inducement of a consideration, either good or valua- 
bie, and upon an agreement void by the law: the plain- 
tif retains it, without any claim, eitber in his own right, 
or on account of another; according to well settled prin- 
ciples, he is bound ez @quo et bono, to refund it to him 
who once had possession, and has never, by any legal act, 
parted with the right. 

The precise question arising in this ¢ was largely 
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discussed in Vischer vs. Yates, (11 Johns. R: 23,) before 
the Supreme Court of New York; and Mr. Chief Justice 
Kent collates and reviews, with his accustomed force and 


clearness, the English and American cases on the subject: 
His conclusion is, that the action is founded on the dis- 
affirmance of the unlawful contract, and on the ground 
that it is void, and that the money ought not to pass to 
the winner. After the event has happened, and the mo- 
ney paid to the winner, it is then too late for the loser 
to reclaim the money from him, for then the maxim, in 
pari delicto, &c. applies; but before the event has hap- 
pened, either party may repent, and re-call the deposit- 
money, even out of the hands of his opponent; and if 
the money is still with the stakeholder, the happening 
of the event is immaterial, and either party may at any 
time arrest it, for.it is sfill in ¢transitu. The decision of 
the Supreme court, it is true, was overruled by the Court 
of Errors, by a vote of fifteea Senators against six ;—nei- 
ther of the Judges of the Supreme court, nor the Chancel- 
lor, appear to have been present. Mr. Senator Sandford, 
alone, delivered an opinion, which, though a fine speci- 
men of metaphysical reasoning, falls far short of over- 
turning the very perspicuous and forcible legal argument 
of the learned Chief Justice. 

We have not thought it necessary to consider more 
particularly, the correctness of the judgment on the de- 
murrer to the declaration, inasmuch as the view we have 
taken of the charge to the jury, covers every assignment 
of error, and is decisive of the case. 

The judgment must be affirmed. 
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1. The statute which requires an endorsement of the cause of 
action on a writ, introduces no new rule of pleading ; nor does 
it confine the discretionary powers of the court in relation to 
pleading—it merely dispenses with the service of a copy of 
the declaration, which was previously required. 


2. After plea to a declaration, it will be presumed that the leave 
of the court was obtained to amend the endorsement on the 
writ, conformably to the justice of the case—and to the decla- 
ration. 


3..The Circuit courts exercise a just discretion in relation to the 
.whole subject matter of pleading, which will not be reviewed. 


4. A count, which alleges that money has been laid out for ano- 
ther, without charging directly that it was at the instance of 
_ defendant——is bad on demurrer. 


5. Where a judgment on demurrer is reversed, and the cause re- 
manded—a respondeas ouster will be awarded. 


Error to the Circuit court of Jefferson. 

Debt on judgment—tried by Chapman, J. 

In this case, the endorsement on the writ stated the 
cause of action, to be a judgment for one hundred and 
fifty dollars and sixty-five cents, recovered on a day men- 
tioned by plaintiff,.of defendant, in South Carolina. The 
declaration contained two counts. The first was in the 


usual form of declarations in debt on foreign judgment, 
and stated the amount of the judgment to be-one hun- 
died and fifty-five dollars and sixty-eight cents. These- 
cond count alleged that defendant was indebted to plain- 
tiff in a further sum mentioned—for so much money laid 
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out and expended by plaintiff, for the use and benefit of 
defendant, and “ at his implied instance;” &c. 

To the first count of the declaration, defendant craved: 
oyer of the endorsement of the cause of action on the 
writ, and plead the variance between the said endorse- 
ment and the declaration, in abatement; and demurred 
to the second count. 

To thé plea of defendant, plaintiff demurred, and join- 
ed in the demurrer to the second count. 

Defendant also joined in the demurrer..of plaintiff to 
the plea. 

Upon this state of the pleadings, it Was considered by 
the court, that plaintiff’s demurrer to defendant’s plea in 
abatement be overruled; and that defendant’s demurrer 
to the secon:! count of plaintiff’s declaration be sustained 
—and the plaintiff not asking leave to reply ; judgment 
was entered up for defendant. 

The plaintiff now assigned the judgment of the COM, 
on the two several demurrers, as erroneous, 


Baylor, for plaintiff in. error. 
Peck, contra. 


GOLDTHWAITE, J.—The plea in abatement denies, 
in effect, the legal sufficiency of the first count of the de- 
claration, to charge “the defendant, ‘because it does not 
precisely correspond with the endorsement on. the writ, 
By pleading this matter in avoidance of the action, as 
instituted, the defendant insists, that he has the right to 
compel the plaintiff to declare against him for a cause of 
action previously, and specifically described. It is obvi- 
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= ons, ‘that if this ian is allowed, it will be idle to talk of 

the discretionary power of the courts to allow amend- 

ments of the declaration, as without the consent of the: | 

‘defendant, they’can never go beyond the endorsement 

ae of the writ, or permit a mere mistake to be corrected. 

_’ The statute’ which requires the endorsement on the 
writ, was not intended to introduce any new rule in re- 
lation to the manner of pleading, or to confine the discre- 
tionary powers of the courts in relation to. them. It _ 

* merely. dispenses with the service of a copy of the decla- 
ration with the writ, which previously to its enactment 

"was required—(Aik. Dig. 278.) If we consider the en: 
dorsement as subject to the same rules which prevailed 
before, with regard to declarations, we give complete ef- 
fect to this statute, and do no violénce to any rule of con- 
struction. It cannot be supposed, that it was the inten- 
tion of the general assembly, when it dispensed with the ~ | 

- service of the declaration, to introduce a rule which 
would be, if as contended for by the defendant below, 
infinitely ‘more harsh and oppressive. 

+ No one can doubt the power of the courts previous to 
‘this statute, to permit an amendment conformable to the 
justice of the case:.if a mistake similar to the one com- * 
mitted in the endorsement. on the writ, had been made 
in a declaration, its correction would have been a matter 

of course. . 

‘ As the defendant has pleaded to this demaration, we 
would presume, if it was necessary, that the. gave of the | 

‘court had first: been obtained. 

‘The case of Johnson vs. Perry, (4 Stew. & Porter, 49; ' 
which determiiies that the omission of an endorsement 
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on a writ, is fatal, when properly pleaded in abatement 
—does not touch this question. The omission of a de- 
_Claration would. be fatal, yet no one questions the power 
of the courts to authorise an amendment. In relation £6 
the. whole subject matter of pleadings, the Circuit courts: 
must necessarily exercise a just discretion; if the. decla- 
ration does not substantially correspond with the pro- 
cess, they. can set it aside on motion, or if for any cause it 
becomes necessary to amend or substitute other counts, 
they are invested with the authority so to do; and the 
exercise of their discretion ‘will not be reviewed, 

It is impossible to conceive that the courts will coun- 
tenance: amendments oppressive in their consequences, or 
refuse those which are necessary td advance the justice 
of a cause. : 

The plea in abatement cannot be sustained, andthe 
judgment on gemurrer should have been’in favor of the 
plaintiff below. ~ 

The second count in the declaration is bad, and the 
demurrer to it very properly sustained. 'The objection 
to it is, that it is an attempt to innovate on settled and 
Well established forms. It is true, that money may be 
laid out for another, which the law will imply to have 
been laid out at his instance, but we know of no case in 
which a declaration has ever been ‘allowed, without 
charging the legal implication in direct terms. What 
the circumstances are, from which the legal implication 
arises, should be stated, and the court can then determine 
if they are sufficient in law; but here the plaintiff un- 
dertakes to charge the defendant, without a statement - 

or allegation of facts from which & legal implication can 
arise. 
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* Let the judgment be reversed, and judgment of respon- ‘ 
deas ouster here entered, and the cause remanded for. fur- . ; 
ther proceedings. 


JONES et al. vs. sIMS & SCOTT. 


1. The shipper of cotton, cannot recover for its loss, of all the 
owners of a boat carrying goods, &c. for hire, where he makes 
a special contract with some of the joint owners, (without the 
knowledge of the others,) by which the freight, is to go in ex- 
tinguishment of a demand of a shipper, against the owners, 
with whom the contract was made. 


‘Error to the Circuit court of Tuscaloosa county. 
Case against a common carrier, for negligence—tried 
before Chapman, J. - 
‘ The defendants in error brought an action on the case, 
against the plaintiffs, in the Circuit court of Tuscaloosa, 
to recover of them the value of one hundred bags of cot- 
ton. The plaintiffs in error arg charged in the usual 
form as common carriers, with having received on board 
the steam-boat Warrior, (of which they were joint pro- 
'S prietors, &c.) one hundred bags of cotton, at the port of 
ag Tuscaloosa, to be carried thence to the city of Mobile: all 
ais of which, by reason of the carelessness, negligence, &c. 4 
of the plaintiffs, was not delivered, but wholly lost, &c. 
The case was tried on the general issue. At the trial, 
.the presiding judge sealed a bill of exceptions, from 
which it appears that the defendants, previous to the 
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jshipment of their cotton, were owners of au interest of 
¢ one half in the Warrior—that Hammond, one of the plain- 
tiffs, during the time of the defendants’ part-ownership, 
Was master, and Donaldson, (who had died previous to 
the commencement of the action,) was clerk on the boat. 

It appeared further, that on the ninth of September, 
eighteen hundred and twenty-eight, the defendants. sold 





to-Messrs. Hammond and Donaldson, their interest in the — 


Warrior, and both sellers and purchasers entered into an 
obligation each to the others, in the penal sum of seven 
thousand dollars, conditioned as follows: 

“The condition of the above obligation is such, that 
the said parties of the second part, have purchased of the 
said parties of the first part, one half of the steam-boat 
called the Warrior, (and which is now lying on the Black 
Warrior river,) with all the tackling, rigging, and furni- 
ture, &c., for the sum of three thousand five hundred dol- 
lars, to be be‘paid in freight, as follows: That the party 
of the first part shall have the right of shipping at each 
down passage of said boat, two hundred bales, or less, of 
cotton, at the lowest cash price, by giving. the said par- 
ties, or the agent of said boat, notice, on the day of arri- 
val of said boat, the number of bales they intend ship- 
ping; and that all over two hundred bales, are to be 
paid for by the parties of the first part, in cash, to the 
parties of the second. 

“And it is further agreed and understood by both par- 
ties, that the parties of the first part shall further have the 
right of shipping as much up-freight as they may furnish 
on board said boat, on the same conditions as expressed 
above: each shipment up or-down is to be charged to the 
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party of the first: part, as payment in part of said note Ofe. 
three thousand: five hundred dollars. It is also agreed * 


and understood by each party, that if the said parties of 
'. the second part refuse to receive freight as above express- 
éd, from the party of - the first part, upon application, or 
for so much as they are entitled to, by giving the notice 
above mentioned, then the party of the first part shall 
have-the right of charging interest on so much as would 
amount to the freight they were entitled, until the parties 
* Of the second part comply with their engagement.” ‘This 
- is so much of the contract of the parties, as a proper un- 
dérstanding of the case requires to be recited. 

Bearing even date with the contract, a promissory note 
’ was made by Messrs. Hammond and Donaldson, in these 
words : 
“ $3500 00. 

“From the first day of December next, until the first 
day of June following, we’ promise to pay Sims & Scott, 
or bearer, thirty-five hundred dollars, to be sma, ~ 

’ in freight during the ensuing winter and spring, at the 
lowest cash prices, value received—This 9th day of Sep- 
wether 1828. 
“ Joun W. Dona.pson, 
: * TanKIN Hammonp.” 

And it is to this note that the contract refers. 
* 'The shipment of the cotton was proved, as alleged in 

the declaration, and also that it was lost—all of which 
~ @ecurred on the first or second trip from Tuscaloosa to 
Mobile, after the sale of the defendants interest in the 
- Warrior. ; ' 
whereupon the counsel ‘for the a in - error, 
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moved. the court to instruct the jury, that.if-they believed . 
from the evidence, that the cotton was shipped under-the 
agreement between Messrs. Hammond and Donaldson 
and the defendants in error, that the freight should go 
towards the payment of the debt incurred by the former, 
in the purchase of the defendants’ interest in the boat, 
—that. then Jones §- Horner (who were sued as joint 
owners and co-partners with Hammond, in running the 
Warrior for freight,) were not respomsible for the loss Of 
the cotton; which instruction was refused by the court, 
and the plaintiffs in error excepted, &c.; and a.verdict ~ 
being. found against them, and judgment thereupon ren- 
dered, they prosecuted their writ of error to tis court. 


Peck, for plaintiffs in error. 
Porter, contra. ; e 


Peck, for plaintiffs -in error.—The. plaintiffs below 
were consignors, and gave%in evidence, a bill of lading, 


‘ * . but no other evidence of title. We insisted below that 





the action should have been brought by the consignee— 

(1 Peters’ Rep. 386, 495; 1 Chitty on Pl. 3, 6,7; 5 Pe- 

tersdorff, 167; Jones on Bailments, 107, H. §- 1.; Griffeth 

vs. Inglesden, 6 Serg. & Rawle, 429; Sargent vs. Mort 

5 Eng: Com. Law Rep. 283.) 

_ The court charged, that joint ownership. in the vessel 

made plaintiffs partners per se, without. any other. eyvi- 

dence of partnership. Plaintiffs here insist’ that this 
charge was erroneous, and that they were not liable as 
co-partners in this actioi—(14 J. R. 318; Gow. 5, 270; 
- 175, R. 535; 3 Kents Com. 151, 154, 155; 15° Mass. 
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$701 Ji.RAA12; 6 Pickering, 335; 3-Kent, 16;17/ 4 
* WOR. 522% 12 Mass. R54 / 20 IPR. 611; 2 Vesey & 
Beam, 242.) “The case of Dodington vs. Hallet, does not 
‘ niilitate with the doctrine:as applicable to this case, ‘be- 
cause it reeognises a distinction between an original part 
* @wher, and bis representative; and a purchaser for valu 
able consideratiqn—(1 Vesey,“sr. 496.) Spencer, ©. J. itt 
the case of Mumford vs. Nichol, (20 J; R. 633,) says, that 
siiip - owners may,*by agreement, become joint tenants 
oF'Co- -partners in ships. ‘There is no evidence sufficient 
to shew that ini this case Jones & Horner were part own- 
efs at the_jime of the loss. 
~ @Phere Was a special agreement ueiwern defendants 
Terror with Hammond and Donaldson, by which de- 
féndants. sold to H*and -D. one half of the boat, which 
they Owned befere that time—by which agreement they 
were to be paid in freight. .We-insist that inasmuch @s. 
this was a contract made by. Sims & Scott with H. and 
D. who were master and cletk on the boat, without the 
knowledge of Jones & Horner, and not within the scope 
of the authority of the master, it must be considered the 
contract.of the master only, not binding on the owners, 
and that H. and D. only are liable, the cotton being ship=- 
‘ped® under the agreement. To bind the owners, the 
miester must contract within the scope of his authority— 
(15 Mass. 372, 373; 1 J.R.318; Gow. 5, 270; 175, Re 
58531 J. R.412,114; Abbot on Sh. 98; 1 Taunt. 391; 
19%J.R. 235; 11 Mass. 99; 2 Camp..529; 4 Pickering, 
46652 Wash. Cr. Co. R. 297, 19; SiMBid: 495, 501, 503.) 
“There: was a verdict for John Jones, one of the par- 
Sa charged on a joint — Spe. Judgment should - 
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have been for defendants below—(Abbot on Sh. 82, 83; 
2J. R. 212; 11 J. R. 1138; Jones vs. Williams, 2 Wash. 
C. C. R. 482.) 

Judgmeut should have been final for defendants below 
on demurrer ;—because there was a misjoinder of liabil- 
ities, in charging defendants below as joint-owners, and 
as co-partners :—and because some of the counts were 
in assumpsit, and others in case, a mis-joinder which 
was not amendable—(J Chitty’s Pl. 548; Gould on PIL 
Ch. 4, 98, 219.) 


Porter, for defendants in error.—The only questions 
which can arise, are upon the charges asked and refused 
by the court below. These are— . 

1. If the jury believed from the evidence, the particular 
cotton was shipped under the agreement, plaintiffs in 
error were not liable for the loss. 

2. If the jury should believe from the evidence, that the 
cotton was shipped under the agreement, and that the 
freight went toward payment of Hammond and Donald- 
son’s debt, plaintiffs in error were not responsible. 

Both these requests to charge, embrace the same prin- 
ciple. 

First—I need not cite authorities to sustain the pro- 
position, that there must be evidence set out in the bill 
of exceptions, to sustain an objection to the charge of, 
or refusal of a court, to charge. If this be not done, the 
charge asked will be considered abstract. 

A charge asked must be pertinent to the issue—the re- 
cord must show its pertinency, and in the case of evi- 
dence, the record must disclose that the proof was made. 
9P of 
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This being the principle, I then contend, that no part 
of the bill of exceptions in this case discloses, that proof 
Was made, that the cotton charged to have been lost, was 
shipped under the agreement between Sims & Scott, and 
Hammond & Donaldson. 

The agreement itself is no testimony to this point, be- 
cause for aught that appears to the court, the amount 
which was stipulated to be shipped, had been exhausted. 
The court cannot say, therefore, what part of the agree- 

‘ ment had or had not been performed. If the party, then, 
had desired to raise this question, he should have made 
his proof, that the fieight of this cotton, went by the 
agreement of the parties, to discharge the debt, or that 
the cotton was expressly shipped under the agreement 
set out—and this evidence should have been set out in 
the record, so that the court may have known whether 
relevant to the issue, or sufficient to authorise the charge 
prayed. 

Again—The presumption, if any could arise, that the 
freight was to go toward the debt of Hammond and 
Donaldson is negatived, by the testimony of McLosky, 
who, when asked a question, evidently intended to cre- 
ate this supposition; and who denied having received 
the instructions that he need not pay freight, as arrange- 
ments were made at home, to pay it. 

Again—If the court could legally draw an inference 
favorable to the supposition, that this particular cotton 
was shipped under the contract of sale, such inference 
would be met and strongly rebutted by the tenor of the 
bill of lading, which stipulates that the freight was to be 
paid in Mobile, by McLosky § Hagan, the consignees. 
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1 In the case of Sims & Scott and Jones, decided in 6 
Porter, one of the exceptions relied on, was designed to 
raise the question, whether the plaintiffs in error could 
be charged, inasmuch as the vendees, H. and D., had 
agreed to pay for the share they purchased in freight. 
This question was raised upon the refusal to make a 
charge identical with that refused here. 

The court say, “ The question is not presented by the 
evidence recited in the bill of exceptions.” “The bill of 
lading is prima facie evidence of what it contains.” “It 
requires the freight to be paid by him,” (the consignee.) 
“The question is abstract from the proof” —(6 Porter, 164.) 

There is not, then, upon this point, a tittle more in the 
last bill of exceptions, than in the fi.st—In fact, there is 
more in the bill of exceptions in the case in 6 Porter, 
from which an inference may be drawn that this cotton 
was shipped under the agreement, because it was in 
proof there that Hammon! a.d Donaldson were insol- 
vent, and Sims & Scott wealthy—none of which proof 
exists in the present bill of exceptions. 

So far, then, as the bill of exceptions shews, the court 
was requested to make a charge on a particular point of 
law, in reference to a legal liability, when no proof had 
been submitted to the jury, that such was the state of 
the case. 

It is true, the plaintiffs proved that the cotton was 
theirs—but this amounts to no proof, of how the freight 
was to be paid. 

It is true, plaintiffs sold to Hammond and Donaldson, 
and under an agreement, were to receive pay, in freight 
—but this embraces no proof, of how much had or had not 
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been paid—or whether this particular cotton was shipped 
under the agreement. 

Second—I can conceive of no ground upon which to 
charge upon Sims & Scott, a fraud upon Jones and the 
other owners— 

1. Because Sims & Scott, as has been decided in this 
court, had a right to sell their interest, without consulting 
the other joint owners—(2 Stew. & Por. 170; 6 Porter, 
138.) 

If this sale was in good faith, (and there is nothing 
here negativing it,) then the moment Sims & Scott’s in- 
terest passed out of them, they, as a matter of course, 
held the same relation to the boat, as the rest of the com- 
munity. This relation, was one authorising the ship- 
ment of produce upon her, upon the usual terms, the pay- 
ment of freight—and this relation, which the boat bore 
to Sims & Scott, as well as to the balance of the world, 
Was One consequent upon the employment of the boat—(6 
Porter, 164.) 

There was, then, nothing in the employment of the 
boat, by Sims & Scott, which would place them in a dif- 
ferent attitude, towards the owners remaining in the 
concern, than that in which strangers stood. The ques- 
tion of how they were to be paid for the interest they 
had sold, was one between them, and Hammond and 
Donaldson. If the latter undertook to pay for the share 
they purchased in freight, to an amount beyond what 
they were entitled to, they of course became liable to the 
other joint owners. They could legally enter into no 
stipulation with Sims & Scott, by which Jones and the 
other joint owners could be deprived of their share in 
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every bale of cotton shipped on the boat. 'To the amount 
of this share, Jones & Horner had a lien upon the cotton, 
and no part of the agreement between Sims & Scott, and 
Hammond and Donaldson, could have deprived Jones, as one 
of the joint owners, from seizing the cotton and retaining it 
until the freight was paid—(Whitaker’s Law of Lien, 95, 
96.) 

The position assumed by the counsel for the plaintiffs 
in error, rests upon the false supposition, that the liability 
is consequent upon the stipulations which existed between 
Sims § Scott and Hammond and Donaldson. 

Not so—ZIt resis upon the fact of the employment of the 
boat, coupled with the fact of her negligent management: 
and upon the principle, that they who share the profit of such 
employment, must bear the loss of negligent management. 

If there was no fraud in the sale, then, the employment 
by Sims & Scott of the agents of the other joint owners, 
was no fraud upon them, because they were officers of 
the boat. They had been held forth to the world as 
competent to manage the boat; and if competent in re- 
spect to the world, a fortiori, so with respect to Sims & 
Scott, who would be presumed to know their capacity : 
and if the sale did any thing, it gave Hammond and 
Donaldson an additional inducement to manage the boat 
with prudence—and of consequence, thus far, protected, 
rather than injured, the rights of the other joint owners, 

The position of Sims g Scott, gave them no advantage 
over Jones and the other owners, than was held by 
strangers. ‘The employment of the boat by them, was 
of no more advantage to them, than it would have been 
to strangers; they paid the same freight—were liable to 
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‘the same dangers, and were entitled to the same remedy 
for losses. ‘The sale by them to Hammond and Donald- 
son, whether a good onc or not, left Jones and the other 
Owners in statu quo: it neither infringed upon their rights 
as joint owners, or took from them, or either of them, 
one iota of the interest or profit which was accruing to 
them from the employment of the boat: and it will be 
recollected, also, that Hammond and Donaldson, as ofi- 
cers, had a claim upon these owners for their wages— 
which if they chose to receive in freight, cannot be visited 
upon the defendants in error. 

This is neither the case of an agent transcending his 
authority, or of a shipment made in violation of particu- 
lar stipulations prescribed by the master—which is the 
case in the authorities cited by the opposing counsel. 





COLLIER, C. J—The only question arising in this 
case is, whether the shipper of cotton can recover for its 
loss, of all the owners of a boat carrying goods, &c. for 
hire, where he makes a special contract with some of 
the joint owners, (without the knowledge of the others,) 
by which the freight is to go in extinguishment of a de- 
mand of the shipper against the owners, with whom the 
contract was made. 

* According to the English common law, the business of 
carrying goods for hire was considered a public employ- 
ment, and the carrier, upon compensation being made, 
was obliged to carry the goods of all persons, offered him 
in the regular course of his business: and was only re- 
lieved from liability for a loss, by showing it to have re- 
sulted either from, the act of God, or the public enemies— 
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_— vs. Bernard, 2 Ld. Raym. R. 909, 918; Rushforth 

s. Hadfield, 6 East’s R. 525; 2 Bla. Com. 67.) And if 
= refused to carry goods, having the convenience to do 
so, he would have been liable to an action, unless he had 
reasonable ground for the refusal—(Jackson vs. Rogers, 
2 Shower’s R. 129; 1 Shower’s R. 104, 105; 1 Saund. 
R. 312, n. 2; Batson vs. Donovan, 4 B. & Ald. R. 32, per 
Holroyd, J.; Edwards vs. Sherrat, 1 East, 604.) It is not 
necessary, that there should be a special agreement for 
hire, to entitle the carrier to recover. a compensation, or 
to render him liable in the event of a loss, for in the ab- 
sence of an express contract, he may have an action of 











assumpsit, founded on a quaniwm meruit for the recovery 
of freight—(2 Shower’s R. 129; Moore vs. Wilson, 1 T. 
R. 660; 5 B. & Ald. R. per Abbott, C. J. p. 353.) 

Thus we have seen, that in order to constitute a com- 
mon carrier at common law, and to impose the liabilities 
incident to that character, it is necessary that hire should 
have been paid, or that the right to demand it, exists— 
(2 Kent’s Com. 464; 1 Salk’s R. 282.) 

If a man undertake to carry goods, without any com- 
pensation for his trouble, he will only be responsible for 
a loss, happening by the negligence of himself or his 
agents. In the case at bar, the plaintiffs in error are not 
sought to be charged for a loss happening on a gratui- 
tous bailment—so that it is immaterial what may havée® 
been the proof as to the inanner of the loss, if the plain- 
tiffs (Jones & Horner,) were excluded by the contract of 
the defendants with Hammond and Donaldson, from re 
ceiving compensation, they cannot be made liable as car- 
riers. 
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The case of Bignold et al. vs. Waterhouse et al. (1 M. 

§ Selw. R. 255,) is not altogether unlike the present in 
its facts, and in principle, it is directly in point. The 
plaintiffs were bankers, residing at Norwich, and the de- 
fendants proprietors of the mail coach from Norwich to 
London. Early in the year eighteen hundred and ten, 
@ person, who was one of the proprietors of another 
coach, called the old Norwich coach, intending to relin- 
quish a part of his interest in that concern, and having 
promised the refusal to the piaintiff, T. Bignold, the de- 
fendant, Coldwell, proposed to T. Bignold, that if he 
would give up his claim to that promise, his own family 
and private parcels, should go free by the mail coach; to 
which proposal T. Bignold, after some time, acceded. 
From that time, parcels were sent two or three timesa 
week, free of expense, until at length, in eighteen hun- 
dred and twelve, a parcel was sent by the plaintiffs, toa 
house in London, containing bills and notes to a large 
amount, which was lost. There was no evidence that 
any of the proprietors of the coach, except Coldwell, had 
any knowledge of the agreement made between him- 
self and Bignold; and an action being brought against 
all of them, to recover for the loss of the package, the 
plaintiffs were non-suited. Arule nisi having been ob- 
tained for setting it aside, and argued, Lord Ellenborough 
rve@: “It appears to me, in this case, that there was 

not any contract with the defendants, con ted in such 
@ manner as to bind more than one of them. There 
‘was indeed a contract, and a fraudulent one, between 
, T. Bignold and Coldwell, which was unknown to the 
other defendants, to carry the family and private parcels 
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of Bignold, free of carriage, for a consideration moving 
to Coldwell alone.” Again—“It (the parcel) was deliv- 
ered to the defendants for the purpose of carriage, but 
not for areward to ail the partners; but for a reward 
which was to be intercepted by one only. It isa gene- 
ral rule, indeed, that where several are concerned togeth- 
er in partnership, notice to one is equivalent to notice to 
all; but that rule presumes that the transaction is bona 


ees A. 
fide. Here, however, the case is different ; the agreement 


is made with one of the defendants for his individual 
benefit alone, and the others are not parties concerned, 
not being made privy to the agreemeut. It was incum- 
bent, therefore, on the plaintiffs, to shew that notice was 
given to the other partners. 1 do not rely on the argu- 
ment, that this wasa bailment for the conveyance of thé 
parcel without reward, and therefore the bailce respoft- 
sible only for personal negligence; but tLe ground I] take 
is this, that there was no contrat at all between the 
plaintiffs and the defendants.” And with Lord Ellenbo= 
rough, the other judges of the King’s Bench concurred, 
and the rule nisi was discharged. We have considered 
thus at length the case in Maule & Selwyn, because it 
seems to us so decisive of the one at bar. yIn that case, 
the contract was with but one of the owners of the 
coach—here, if was with two of the proprietors only of 
the boat: there,the reward was intercepted by oné only 
—here, Messrs. Hammond and Donaldson, if the shipment 
Was made on the footing of their agreement with the 
defendants, alone received the freight. Here, asin that 
case, the record furnishes no intimation that Messrs. Jones 
& Horner had a knowledge of the agreement between 
gP 32 
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the defendants in error and Hamioond and Donaldson, 
80 that there is not the slightest ground to infer that they 
gave their assent to the arrangement, by agreeing to look 
to Hammond and Donaldson as their debtors primarily, for 
“ their proportion of the freight with which the defendants 
% might credit Hammond and Donaldson. 
So, in King §- Mead vs. Lenox, (19 Johns. R. 235,) an 
action was brought against the owner of a ship, to re- 
: e for goods lost on a voyage from Calcutta to New 
ork. It appearing that the plaintiffs contracted with 
the master of the slip Aimself, with the knowledge that 
he received their goods on his own account, and not in 
* his character of agent for the owners; the court held 
that the contract was not made by any implied authori- 
ty of the owners, arising out of the usual course of em- 
ployment, and that the defendant was not chargable 
With the loss. ‘To the same effect, are the cases of Sat- 
terlee vs. Groat, (1 Wend. R. 272,) and Allen vs. Seawell, 
(2 Wend. R. 327.) And in Butler vs. Baring, (2 Carring- 
ton § Payne’s Rep. 615,) Garrow, B. remarks, that “If 
persons be foolish enough to send parcels by a wagoner, 
for a hire to be paid to him, which is never intended to 
find its way into the pocket of the owner of the wagon, 
there the owner is not liable, in®case the parcel is lost.” 
(To. the same point are the cases of Walter vs. Brewer, 
1] Mass. R. 99; Reynolds vs. Tappan, 15 Mass. R. 370; 
Whompson vs. Snow et al. 4 Greenl. R. 264, and Riley 
vs. Horne, 5 Bing. R. 217, 220, 221, in which Best, C. J. 
delivered a very learned and elaborate opinion. 
_ We do not pretend to say that the owners of a boat 
shall always receive or be entitled to a reward for the 























THE SUPREME COURT OF ALABAMA. 251 


— 





Jones etal. vs. Sims & Scott. 


carriage of goods, in order to render them liable for a 
loss. If there was an agreement between the master 
and the owners, or between the owners themselves, by 
which the master in the one case, or some of the owners 
in the other, were to receive to their use exclusively, the 
freight earned in whole or in part by the boat, such an 
agreement would not exempt all the owners from lia- 
bility; unless it was known to the shipper at the time 
his shipment was made. But we do say, that to charge 
the owners with a loss, where the contract was made 
through a master, the contract should be made relative 
to the usual employment of the boat--(19 Johns. R. 236; 
2 Wend. R. 327.) This conclusion clearly results from 
the law of principal and agent; and that where there 
was an agreement between ¢he shipper, and some of the 
owners, by which the latter were alone to receive the freight, 
the owners, not benefitted by the shipment, are not lia- 
ble for a loss. The authorities already cited are full to 
this point—(See further, Taggard and others vs. Loring, 
16 Mass. R. 336; East India Co. vs. Pullen, 2 Strange’s 
R. 690.) 

It will follow, from what we have said, that if the 
defendants in error shipped their cotton on the Warrior, 
under their agreement with Hammond and Donaldson, 
that Jones & Horner are not liable for the loss, and that 
the Circuit court should have instructed the jury as asked. 

For the refusal thus to instruct them, the judgment is 
reversed and the case remanded. 
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MOODY US. KEENER. 


1. Where a judgment is reversed, and a cause remanded, the 
court below has plenary control over every question not ex- 
pressly adjudicated, which may arise in the cause. 


2. A clerical error in the proceedings, verdict or judgment, may 
be amended on motion, and this as well after error brought as 


before. 


3, As to what constitutes sufficient evidence to authorise an 
amendment— Quere. 


Error to the Circuit court of Tuscaloosa. 

Motion to amend judgment, heard by P. Martin, J. 

This case was formerly before this court, and was re- 
versed and remanded—(7 Porter, —.) A motion was 
then made in the court below, by the defendant in error, 
to amend the entry of judgment in the cause, nune pro 
tunc, Which motion was sustained by the court, and the 
verdict of the jury amended, and a judgment rendered 
thereon. A bill of exceptions was sealed, which dis- 
closes—That on the hearing of the cause, the judge’s 
docket for March term, eighteen hundred and thirty-se- 
ven, was exhibited, which, opposite to tie statement of 
this case, contained the following memorandum, to wit: 
* Dem. overruled, Jury 1—verdict for pl’ff;” and also the 
file of papers of the cause were exhibited, and upon the 
writ was a writing in these words, to wit: “We, the ju- 
ry, find for the plaintiff one thousand and seventy-five 
dollars, with interest and costs of suit.” There was no 
date to this writing, nor was it signed by any person, 
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nor was there any evidence at what time, or by whom 
it was written. ‘There was no other evidence, and the 
court rendered judgment, the plaintiff below releasing 
the interest. To the sufficiency of this evidence to au- 
thorise the amendment, the defendant below excepted. 

The assignments of error are— 

1. The court below erred in sustaining the motion of 
the plaintiff below to amend the entry of judgment nune 
pro tunc, and in the judgment rendered upon said motion, 

2. The court erred, as set forth in the bill of excep- 
tions. 


Peck, for plaintiff in error. 
Porter, contra. 


ORMOND, J.—It is objected by the counsel for the 
plaintiff in error, that the effect of a judgment of this 
court, reversing and remanding a cause, is to direct a 
venire de novo to issue, and that no other order can be ta- 
ken in the cause. When a judgment is reversed by this 
court, and the cause rermanded to the court below, with- 
out particular directions how to proceed in the cause, the 
court below has the same power as to all questions aris- 
ing in the cause, not expressly adjudicated by this court, 
that it had in the first instance. It is also supposed, that 
as the judgment was reversed for an error in the judg- 
ment, arising out of the verdict, that therefore the court 
could not direct an amendment of the verdict. 

To understand this objection, it will be necessary to 
consider in what aspect the case was presented in this 
court. The action was on the case, against the defend- 
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ant, as post master, for negligence in the management of 


his office, by which the plaintiff lost a sum of money ; to 
which the defendant pleaded the general issue. The 
jury found a verdict for the defendant, which was entered 
up by the clerk, “that the defendant did undertake and 
assume upon himself, in manner and form as the plain- 
tiff against him hath complained, and they assess the 
plaintiff’s damages,” &c.; upon which finding, a judg- 
ment was rendered. ‘This court held that this verdict 
Was not responsive to the issue between the parties, 
which was not whether the defendant had promised, 
§c. but whether he was guilty of the misconduct alleged 
in the declaration, and that therefore no judgment could 
be entered up on it. 

It is difficult to conceive how the judgment of this 
court could interfere with the action of the court below. 
It determined nothing more than that such a finding 
would notsustain the judgment. ‘The question, whether 
the court below had power to amend the verdict and 
judgment, is not so much as hinted at. 

The power which is inherent in all courts . to correct 
the mistakes of their officers, is too clear to admit of con- 
troversy, and this power extends not only to the plead- 
ings in the cause, but also to the verdict and judgment. 
The case of Eddows vs. Hopkins, (1 Douglass, 375,) isa 
very striking case to establish the rule. In that case, a 
general verdict had been rendered on a declaration, con- 
taining good and bad counts, and a motion was made to 
amend the verdict from the judge’s notes. The court 
say, “It is impossible to believe there was such an ab- 
surdity in the law, as that a mere mistake of the officer 














THE SUPREME COURT OF ALABAMA. 255 





Moody vs. Keener. 


should be without aremedy; and that neither the judge 
or jury could proceed on what there was no evidence of 
before them. ‘The court then mentioned a case where 
one Gibbon had been tried and convicted, but a mistake 
being discovered in the verdict, a consultation with all 


the judges was held, when the mistake was corrected 
from the minutes signed by the jury, and the prisoner ex- 
ecuted. Now here, there is this distinction, that if there 
was Only evidence at the trial upon such of the counts as 
were good and consistent, a general verdict might be amen- 
ded from the notes of the judge, and entered only on those 
counts; but that if there be any evidence which applies 
to the other bad or inconsistent counts, (as, for instance, 
in an action for words, where some actionable words 
‘are laid, and some not actionable, and evidence given of 
both sets of words, and a general verdict,) there the postea 
cannot be amended, because it would. be impossible for 
the judge to say on which of the counts the jury had 
found the damages, or how they had apportioned them; 
that in such a case, the only remedy is by awarding a 
venire de novo. But in this case, the rule to arrest the 
judgment, was discharged, and the order made absolute” 
—(See also The King vs. Keat, 1 Salk. 48; Petrie vs. 
Hannay, 3 Term Rep. 659; Doe ez dem. Church vs. Per- 
kins, 3 Term Rep. 749; Williams vs. Breedon, 1 Bo. & 
Puller, 329; Cromwell vs. Grumsden, 1 Ld. Raym., 335; 
Mayhoe vs. Archer, | Strange, 513; Newcombevs. Green, 
1 Wilson, 33;—so it has also been held in this court— 
1 Minor, 170, 395; 2 Stewart, 448; and in the case of 
Goldtfrwaite vs. Wilkerson, 1 Stewart & Porter, 159, the 
court sustained an amendment to a judgment, after the 
lapse of several years. 
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There can not, indeed, be any doubt as to the power 
of the court to amend a clerical error in the pleadings, 
verdict or judgment; but it isinsisted that this cannot 
be allowed after error: there is no foundation for the 
Objection. ‘That the postea may be amended after join- 
der in errur by the judge’s notes, (see Petrie vs. Hannay, 
3 Term Rep. 659; Doe ex dem. Church vs. Perkins, 3 
Term Rep. 749.). 

In Blakey vs. Birmingham, (2 Strange, 1132,) after 
error brought, the court amended a judgment, which ran 
that the plaintiff should “recover,” instead of “do recov- 
er,” it being a misprision of the clerk. 

In Moody vs. Stracey, (4 Taunton, 58x,) a motion was 
made to amend the declaration by inserting the letter 
“¢” in the defendant’s name, pending a writ of error 
which had been brought on account of the omission, and 
allowed. 

It is unnecessary to multiply cases, which might be 





cited to an almost indefinite amount, to show the exis- 
tence of the rule. The cases cited by the defendant’s 
counsel merely show that an error which is not a cleri- 
cal misprision cannot be amended. 

What evidence will authorise the court to make the 
amendment, is a much more difficult question, and to the 
examination of that we will now proceed. 

The amendment is made, in most cases, from other 
parts of the record, but it may be made from notes taken 
by the judge at the trial, by notes of counsel, or even by 
affidavit of what took place at the trial, and it has even 
been held, by the memory of the judge Who tried. the 
cause—(Cro. Charles, 338; Buller’s N. P. 320.) ’ 
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In Mayhoe vs. Archer, (1 Strange, 513,) a motion was 
made for leave to amend a special verdict, upon the affi- 
davit of one of the witnesses at the trial. The court was 
of opinion, that a special verdict might be amended by 
notes taken by the clerk at the trial, or on proof of the 
certainty of what was given in evidence. So, in New- 
combe vs. Green, (1 Wilson, 33,) a particular fact found 
improperly by the jury, was amended by the notes of the 
judge. 

In an action brought against an executor, judgment 
de bonis propriis was entereg by mistake; the court per- 
mitted it to be amended-—(Short vs. Coffin, 5 Burrows, 
2730.) 

In debt upon a mutuatis, the judgment was entered 
up as of a date before the borrowing; the court directed 
it to be amended—(Parsons vs. Gill, 1 Salk. 50, and 2 
Ld. Raymond, 895.) 

Thus, authorities are sufficient to show, that a clerical 
error is amenduable, and the evidence upon which courts 
rely in directing the amendment to be made. 

In this case, the court directed the amendmeut to be 
made on the evidence afforded by the notes of the judge, 
which were in these words: “ Dei. overruled, Jury 1— 
verdict for the plaintiff ;” and alsoon a writing found on 
one of the papers of the cause, (the writ,) in these words: 
“We, the jury, find for the plaintiff one thousand and 
seventy-five dollars, with interest and costs vf suit:” 
there was no evidence by whom, or when it was writ- 
ten, and no other evidence was offered in support of the 
motion. 

A majority of the court think this evidence insufficient 
9P 33 
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to authorise the amendment.. Had there been any proof 
that the writing found on the writ was the verdict ren- 
dered by the jury, it would have been sufficient: this 
proof could be made by any one of the jury, by the clerk, 
or. by any other person who knew the fact. The entry 
on the judge’s docket is not considered sufficient, because 
the question to be solved is not whether the jury render- 
ed a verdict, but what were the terms of the verdict. 
The original entry made by the clerk shows, that the 
jury rendered a verdict, although such an one as could 
not sustain the judgment, gnd the docket of the judge 
does not show any thing moge than that a verdict of 
some kind was entered. 

My own opinion is, that the entry on the docket of 
the judge, and the writing on the writ, were sufficient 
to authorise the amendment. The judge’s minutes show 
that the jury rendered a verdict for the plaintiff. That 
must have been a verdict on the issue of not guilty, for 
itcannot be reasonably inferred that the court would 
have received any other verdict from the jury, than one 
responsive to the issue, even if we can suppose that the 
parties themselves would not have objected to it. The 
Memorandum on the writ is still more conclusive. It is 
@ paper in the custody of the clerk; was in possession 
of the jury, and therefore, I think in the absence of all 
proof calculated to discredit it, that the inferencescannot 
he resisted, that it was made by the jury, and is in fact 
their verdict; which the clerk afterwards entered im- 
properly on the minutes. It is true, as urged by the 
plaintiff’s counsel, that the jury may deliver their verdict 
orally, but we know the practice to be different, and that 
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the uniforin course is for the jury to write their verdict, 
and generally on ove of the papers belonging to the file. 
I acknowledge the force of the reasoning urged by the 
majority of the court, that the papers and records in the 
clerk’s offices of the State are in many instances Kept 
carelessly, and that access to them is easily obtained; 
and I acknowledge, also, that if any proof had been 
made, calculated to throw discredit on the memorandum, 
—as for example, if there had been a former trial in the 
cause, or if the papers had been out of the possession of 
the clerk, there would be force in the objection: but in 
the absence of any such proof, I think the evidence af- 
forded by the memorandum on the writ, especially when 
coupled with the entry of the judge, entirely sufficient 
to warrant the amendment made by the court below. 
The opinion of the majority of the court is, that the 
evidence upon which the court below amended the ver- 
dict, was insufficient. The judgment is therefore re- 
versed, and the cause remanded for further proceedings 
in conformity with this opinion. . 
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THE STATE US. DUNCAN. 


1. Where a statute introduces a new offetce, and prescribes its 
constituents, without reference to any thing else,——an indict- 
ment founded upon it will be sufficient, if it describe the of- 
fence in the terms of the act. 


2.The words “charged with a capital offence,” in the statute, 
_ (Aik. Dig. 124, sec. :3,) must be understood to mean a charge 
made in legal form. 


Error to the Circuit court of Pike county. 

Indictment for concealing a slave, charged with capi- 
tal offence—tried by Crenshaw, J. 

The defendant was indicted in the Circuit court of 
Pike, in two several counts. The first charged him with 
concealing “Ned, a slave, the property of him the said 
Isaac Duncan, so that he cannot be brought to condign 
punishment—the said Ned being then charged witha 
capital crime, to wit, with the crime of having commit- 
ted an assault aad battery with intent to kill, on the 
person of Archibald J. More, a white person, contrary to 
the form of the statute,” &c. 

The second count is in the same form, save only it 
charges the carrying away of “Ned,” &c. instead of con- 
cealing him, &c. To both of these counts, the defendant 
pleaded “ not guilty,” and was put on his trial. 

There being no proof offered to show that legal pro- 
ceedings had been instituted against Ned, for the capital 
crime supposed to have been committed by him, the de- 
fendant moved the court to charge the jury, that a mere 
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verbal charge of Ned’s guilt, though he were so in fact, 
would not be sufficient, “ without showing that proceed- 
ings of a legal nature had been instituted ;” which charge 
the court refused to give, but charged the jury, that if 
they believed that the slave was guilty of a capital of- 
fence, and that defendant, knowing his guilt, did run 
him off, or conceal him, so as to prevent him from being 
brought to condign punishinent, it was sufficient, al- 
though no proceedings of a legal nature had been insti- 
tuted against him. 

Whereupon the jury having returned a verdict of guil- 
ty, the defendant inoved the court in arrest of judgment: 

1. Because the indictment does not charge an indicta- 
ble offence ; 

2. Because the indictment does not set out that any 
proceedings of a legal nature were instituted against the 
slave, whom the defendant is charged with having con- 
cealed. 

Which motion was overruled by the Circuit court, who 
thereupon referred to this court, the questions. of law 
thereon arising, as well as those presented by the charge 
given to the jury. 








Attorney General, for the State. 


COLLIER, C. J.—The section of the statute on which 
this indictment is founded, is as follows: 

“If the owner, or any other person having charge or 
government of any slave, who shall be charged with any 
capital crime, shall conceal or carry away any such 
slave, so that he or she cannot be brought to condign 
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punishment, every owner or other person so offending, 
shall forfeit the sum of five hundred dollars.” 

Where a statute is introductive of a new offence, and 
prescribes its constituents without reference to any thing 
else—in an indictment founded upon it, it is sufficient to 
describe the offence in the terms of the act—(State vs. 
Brown, 4 Porter’s R. 410:) In the case before us, the 
statute provides for the punishment of the concealing or 
carrying away of a slave, charged with any capital crime, 
and if it does not introduce a new offence, at least makes 
an old one punishable under a new state of facts. Per- 
haps, at common law, it was indictable, to enable one 
against whom legal process had issued, for the commis- 
sion of some crime, to elude an arrest; on the ground, 
that the party thus aiding an escape, had been instru- 
mental in opposing the due course of law. So, to give 
aid and comfort to one who has actually committed a 
capital crime, subjects an individual thus acting, to pun- 
ishment as.an accessary, after the fact. But, in the pre- 
sent instance, the act does not propose to punish the of- 
fence of “obstructing legal process,” as known to the 
common law: it is necessary, in order to a conviction, 
that it should be shown not only that the action of the 
law had been thwarted, but it should also appear that 
the slave concealed or carried away, could not be brought 
to “condign punishment.” And though the party might 
bé guilty of the offence of obstructing process, yet, if the 
slave were to return and be tried, or be in legal custody, 
no indictment could be maintained upon the statute. 

Nor does the act, cover the case of an accessary, after 
the fact. In order to convict one charged in that charac- 
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ter, it is indispensable to show that the principal has 
been tried. The indictment, then, is founded upon the 
statute, and, conforming with precision to its terms, is 
free from all legal exception. 

We think the language of the section under examina- 
tion, is so explicit, especially when considered in connec- 
tion with the section of the act immediately preceding; 
and every statute which contains the word “charged,” 
in connection with crime, as to leave no doubt, that in 
order to the consummation of the defendant’s guilt; it 
should have been shown that legal proceedings had béen 
instituted before the slave was concealed or carried away 
by him. The preceding section requires that the ownef 
of any slave charged with a capital offence, shall employ 
counsel. Now, as no counsel could be needed, until 
some step provided by the law had been taken, with a 
view to the punishment of the accused, the words, 
“charged with a capital offence, must mean a charge 
made in legal form—(Aik. Dig. s. 62, p.:124; see also s 
50, p.. 122; s. 37, p. 121; s. 15, p. 117; sec. 13 and 14, 
p. 116, in which the term “charged” is used in the same 
se 

adjusting the meaning of the section on which the 
indictment is founded, it may be remarked, that it must 
not be extended by construction, so as to embrace a state 
of facts not authorised by the language employed; for 
the act itself is highly penal, and we must look rather 
to its letter, than the intention of its framers. That the 
word “charged,” is one of indeterminate meaning, in 
common porlance, must be granted, yet we have shown 
that it is sufficiently defined, whenever used by the"le- 
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gislature in any enactment similar to that we are con- 
sidering; and being always used to indicate a charge 
made as the law provides, we must consider its legal mean- 
ing to have been determined. 

In Benton vs. Benton, (1 Day’s Cases, 111,) it was held, 
that where a word or phrase of indeterminate meaning 
is used in a statute, its true import must be collected from 
its application to the subject matter, as explained and 
used by elementary and other law writers; and in Liv- 
ermore, assignee, &c. vs. Bayley, (3 Mass. R. 487,) it was 
said, that in construing a statute, the proper sense of a 
term, in opposition to the technical, is not to be adopted 
when manifest inconvenience would result—(See also 7 
Mass. R. 323.) 

It is needless to consider so much of the charge of the 
Circuit judge, as imposed upon the State the necessity of 
proving the slave’s guilt of the capital crime, of which 
‘he is said in the indictment to have been charged. If 
the court required more to be shown by the State, than 
the law made .necessary, the defendant was nct_preju- 
diced, and as it could not possibly affect the judgment of 
the Circuit court, it is not dmportant to enquire w er 
ina proceeding like the present, the guilt of the slave en- 
ters into. and forms an essential ingredient of the offence. 
We will, then, as this question was not argued, leave it 
to be decided when it shall hereafter arise. 

‘For the defect of proof in the particular stated, the 
judgment must be reversed, and the case remanded, that 
the defendant may be tried de novo, or such proceedings 
had in the premises, as may be considered by the Circuit 

to be proper. 
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MILLER vS. GOFF: Ct al. 


1. A writ of error will not lie to reverse an order pe. an 
injunction--the remedy provided by law being an appeal from 
the order of dissolution. 


Error to Tuscaloosa Circuit court, cxercising chancery 
jurisdiction. 

Order dissolving an injunction, by P. Martin, J. 

In this case, plaintiff in error assigned as error, the 
dissolution of an injunction previously obtained, to re- 
strain defendants in error from proceeding to enforce the 
collection of an execution. 


Porter, for plaintiff in error. 
Attorney General, contra. 


ORMOND, J.—The act of ninth January, eighteen 
’ hundred and thirty-six, under wiicl tle decree of the 
court below dissolving the injunction, is sought to be re- 
viewed, does not authorise the cxuse to Le brought into 
this court by writ of error, but requires the complainant 
to take an appeal from the order of dissolution, and di- 
rects the Supreme court to determine the same at the first 
term. Under this statute, this court h:s hitherto held 
that a writ of error will not lie, and it must therefore 
be dismissed. 


oP 34 
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BARTLETT & WARING US. MORRIS. 


1. Where a law is p'ain and unambiguous, whether expressed in 
general or limited terms, there is uo room left for construction, 
and a resort to extriusic facts is not permitted, to ascertain its 
meaning: 


2. The title of a statute may exp'ain what is doubtful, but it can- 
not control what is contained in the body of the act. 


3. The rules of interpretation which apply to private statutes, do 
‘ not differ from those applicable to public and general statutes. 


Error to the Circuit court of Mobile. 

Ejectment, tried before Pickens, J. Verdict and judg- 
ment for plaintilf. 

This case was brought up by bill of exceptions, to the 
charge of the presid‘ng judge, the insertion of which is 
here deemed unnecessary, as the material point raised, 
sufficiently appears in the statement contained in the 
subjoined opinion. 


Stewart, for plaintiffs in error. 
Salle, contra. 


GOLDTHWAITE, J.—At the trial of this case, in the 
Circuit court, the lessor of the plaintiff claimed title to 
the land in controversy, under the provisions of an act 
of an act of the general assembly of this State, which is 
in these words: 

“An act for the benefit of Elizabeth Morris. 
“Sec. 1. Be it enacted, by the Senate and House of 
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Representatives of the Stute of Alabaina, in general as- 
sembly convened, That Elizabeth Morris, an alien of 
Mobile county, be, and she is hereby, authorised to inhe- 
rit, and have and hold, such of the estates of her late un- 
cle James D. Wilson, us she might have inherited by law, 
had she not been an alien; and that the same shall not 
escheat to the State.—Approved 9th January, 1836.” 

It was shewn in evidence, that Wilson was an alien, 
and and that he died seized and } ossessed of the land. 
The lessor of the plaintiff was also an alien, as was her 
father and mother,—the latter being the sister of Wilson. 
The Circuit court instructed the jury. that although Wil- 
son was an alien, and the lessor of the plaintiff was also 
an alien, yet, that by virtue of the recited act, such alien- 
age did not preclude her f.om recovering the land sued 
for. If an error was committed by giving this instruce- 
tion to the jury, it will be unne-essary to examine the 
Other questions presented on the record, because their 
determination in favor of the lessor of the plaintiff will 
not aid her, as her title depends solely on the act. 

Some difference of opinion has been expressed by coua- 
sel, as to the rules of construction, applicable to statutes 
of this description,—the defendant insisting, that when 
they operate as grants, they ought to be strictly construed, 
and that nothing can be taken under them by intend- 
ment or implication :—the adverse party contending, that 
they should be expounded with the utmost liberality, se 
as to completely effect the beneficial object contemplated. 
We, however, are not aware of any rules defined by the 
law forthe interpretation of private statutes, other than, 
or different from those, which are useful to ascertain the 

















268 REPORTS OF CASES IN 
Bartlett & Waring vs. Morris. 








meaning and intention of such as are public and general. 
Whether the act béfore us, requires the aid of construc- 
tion, must depend on its meaning and intention being 
doubtful or obscure. 

If circumstances might exist, under which every word 
of this act can have an effectual operation, then it is cer- 
tain, that there is nothing doubtful or obscure in its 
terms, and the general assembly must be presumed to 
have contem la‘ed the existence of such circumstances, 
before the act can take effect. No principle is more firm- 
ly established, ov rests on more secure foundations, than 
the rule which declures, when a law is plain and unam- 
biguous, whether it be expressed in general or limited 
terms, the legislature shall be intended to mean what 
they have plainly expressed, and consequently no room 
is left for construction—(U. States vs. Fisher, 2 Cranch, 
358; Faw vs. Marsteller. 2 Cranch, 10; Paulina’s Cargo 
vs. U. States, 7 Cranch, 52.) 

If Wilson, when he died was a citizen, possessed of 
inheritable estates; if the lessor of the plaintiff was the 
alien daughter of a citizer@motter, and the latter be a sis- 
ter of Wilson, bora siuce eighteen hundred and two, and 
whom he had survived; and there being no remote heirs 
to him, on whom the law cast the discent: then every 
word of this act would have effect. It would be for the 
benefit of Elizabet! Morris; by it, she would be author- 
jsed to inherit, and have and hold, such of the estates of 
her deceased uncle, as she migitt have inherited by law, 
had she not been an alien: and the same would not then 
escheat to the State—(2 Kent’s Com. 45.) This is given 
as an illustration of one case only, but it is supposed 
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others exist in which every word of this statute could 
have effect. 

All the doubt thrown around this case, arises from the 
facts disclosed at the trial. and not from any uncertainty 
of the statute. The lessor of the plaintiff, unable to 
bring herself within the conditions required by the act, 
claims to have it construed to suit the circumstances 
shown, and give her the estate: this cannot be: resort is 
not permitted to extrinsic facts, to ascertain the meaning 
of a statute otherwise clear; for if so, the same words, 
under variant circumstances, might receive different con- 
structions; and what wou-d Le law, when applied to 
one individual, might cease to be so, when applied to 
another. 

If it is admitted, that the statute is uncertain and am- 
biguous, the construction contended for by the lessor of 
the plaintiff cannot be supportel. The whole force of 
the argument rests on the assumption, that as the act is 
entitled for her benefit, it should receive such an exposi- 
tion, as will advance her interest. In aid of this, it is 
insisted that the concluding wordsof the act can have 
no effect under the circumstances disclosed, unless the 
estate is given to her, as it will otherwise remain asa 
waif, to be seized by the first lord of the soil who chooses 
to assert his dominion over the derelict domain. The 
terms used by the act, import an intention to confer a 
benefit, in one event only: if the lessor of the plaintiff 
would have been entitled to the land, if born a citizen, 
or not an alien, then the State permits her to take it, 
notwithstanding her ulienage: it is nothing more than 
a removal of the defect, or want of inheritable blood: 
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and it does not qualify either Wilson or her immediate 
ancestor to transmit an inberitable estate: it does not 
constitute her an heir, or authorise cr to have any estate 
which she could not have inherited, if born a citizen: it 
places her in the same situation, and none other, than 
she would be in, if a citizen. In this view of the case, 
asthe right of the State was only inchoate, if Wilson died 
without heirs capable of inheriting his estate, and as it 
required an inquisition of office in such a case, to make 
it complete and perfect, the statute very properly says the 
same shall not escheat. If the construction contended 
‘for is given to the act, it causes the general assembly to 
enact, that lands, which for years have belonged to the 
State, shall not escheat, as they were vested in it abso- 
solutely and without office found, (if the common law 
prevails,) on the death of Wilson, if he was then an alien. 

Nothing, then, remains to support the pretensions of the 
‘lessor of the plaintiff, save the title of the act, and this 
has by no means the controlling influence which is claim- 
ed for it. In Eugland, the title of a statute is not to be 
regarded in construing it, because it is no part of the sta- 
tute—(Ld. Raymond, 77.) In this country, it has been 
held, when a statute is ambiguous, and its intention is 
to be ascertained by construction, its title claimsa degree 
of notice, and should receive its due share of considera- 
tion—(U. States vs. Fisher et al. 2 Cranch, 358.) So, also, 
the title cannot control the words of an act, although it 
may furnish some aid in showing what was the mind 
‘of the legislature—(United States vs. Palmer, 3 Wheaton, 
610.) The utmost, then, that the title of a statute can 
do, is to explain what is doubtful, but it cannot control 
that which is contained in the body of the act. 
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A very similar question to the one here presented, was 
determined in the case of McCreery vs. Sommerville, 9 
Wheat. 354.) The statute of 11 & 12 William III, ch. 6, 
. isin force in Maryland. It provides that any natural 
born subject may make his pedigree through an alien 
ancestor, as fully and effectually as if such alien ancestor 
was a natural born subject. Three nieces claimed an 
estate in Maryland, under this statute, as the heirs of a 
deceased uncle, who in his life time was a citizen: their 
father, through whom they made pedigree, was living, 
and was an alien. The court held the nieces were not 
entitled to inherit: its judgment is founded on the ground, 
that the statute, by its terms, was intended solely to re- 
move a disability, and not to invest the subject with the 
capacity to inherit, in cases not previously permitted by 
the law. 

It is conceded, (which, indeed, could not be properly 
controverted,) that Wilson could transmit no estate by 
descent, even to a citizen. 

Our conclusion, then, is, that the act recited did not 
cause a transmission of the title held by Wilson, at his 
death, to the land in controversy, to the lessor of the 
plaintiff; and the judgment of the Circuit court is re- 
versed, and, if desired, the cause will be remanded. 
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DUNN VS. TILLOTSON. 


1. Where defendant, after appearance, waives making a defence, 
he is precluded tro:n objecting aiterwards to the regularity of 
the proceedings, previous to suc: wa.ver. 


2. Where a judgment is rendered for more than the amount 
claimed in the record, tie error may be corr cted by motion to 
the court in whic!: tc judgment is rendered. 


Error to Wilcox Circuit court. 

Assumpsit 02 a promissory no‘e. 

The action was assumpsit, by the defendant in error, 
as endorsee of a promissory note, against the plaintiff in 
error, as maker. 

From an inspection of the record, it appears that the 

plaintiff below filed a declaration, to which the defend- 
ant pleaded “non-assumpsit,” in short, by consent. At 
the Fall term, eighteen hundred and thirty-seven, of the 
court, the plaintiff submitted to a non-suit, which at the 
same term, Was on motion, set aside. An amended de- 
claration was afterwards filed, to which there was no 
plea; and at the May term, eighteen hundred and thirty- 
eight, this entry was made: 
Ba. This day came the parties, by their attorneys, and 
the defendant saying nothing in bar or preclusion of the 
plaintiff’s right of action, and thereby leaves himself 
against the plaintiff wholly undefended; it is therefore 
considered by the court, that the plaintiff recover,” &c. 

The errors assigned are— 

1. That the defects in the declaration aforesaid were 
amended without leave of the court; 
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2. That the court gave judgment, without making any 
disposition of the plea of non-assumpsit ; 

3. That the judgment is for a larger sum, than the 
cause of action set forth in the record and proceedings, 
would warrant. 


Proctor, for plaintiff in error. 


ORMOND, J.—The- answer to the two first assign- 
ments of error is, that it appears from the- record, that 
the plaintiff in error appeared, and waived making any 
defence to the action, and thereby precluded himself 
from objecting to the regularity of the previous proceed- 
ing, if indeed any such existed, which is not shown by 
the record. 

Upon a calculation of the interest due on the note sued 
on, at the time of the rendition of the judgment, it ap- 
pears that the judgment was rendered for fourteen cents 
too much. It appears to us, that this is a very proper 
case for the application of the maxim, de minimus non 
curat lex—the more especially, as the act of the legisla- 
ture affords a cheap and summary remedy for the cor- 
rection of errors of this description, by motion to the court 
in which the judgment was rendered. 

Let the judgment of the court below be affirmed. 
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HALL US. CANNON. 


1. Where no judgment appears in the record, the writ of error 
will be dismissed. 


Error to Benton Circuit court. 


.PER CURIAM.—There is no judgment rendered by 
the Circuit court, on the verdict of the jury sent up with 
the transcript of the record; and the award of execution 
on this verdict, if the act of the court, and not a part of 
the finding of the jury, is not sufficient to give this court 
jurisdiction. If the party in whose favor this verdict 
was returned, wishes to proceed on it, he must have the 
judgment perfected, by a motion to the Circuit court to 
render judgment on the verdict, nune pro tunc. 

If the judgment, however, was such as to give this 
court jurisdiction, we do not perceive any errors, for 
which it could be reversed. 

Let the writ of error be dismissed. 
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PAGE US. COLEMAN, 


1, Error will lie on a refusal to quash an execution. 


2. Entefifig into bond for the forthcoming of property levied .on 
in execution, is not a waiver of previous irregularities. 


3. Where the sole entry of judgment is on the trial docket, and 
minutes of the court, in these words, “judgment by default,” 
—execution is improperly issued. 


4, An execution may be quashed after its return. 


Error to Mobile Circuit court. 

Motion to quash an execution, heard by Pickens, J. 

Page moved the Circuit court of Mobile county, to 
quash a writ of execution, which had been issued against 
him, on the ground, that there was no sufficient judg- 
ment to support it. To maintain this motion, he sub- 
mitted two affidavits—one made by a deputy clerk of 
the Circuit court, the other by himself; the former stated, 
that the affiant had thoroughly examined the office of 
the [clerk of] the Circuit court, in relation to thé case in 
which the execution issued, and he was unable to find 
any entry of judgment of record in the same, other than 
the following entry on the trial docket of November term, 
eighteen hundred and twenty-one, “Judgment by de- 
fault ;’ which is entered on the minutes [of the court] in 
these words, “Judgment by default.” The affiant also 
stated, that he did not believe there was any othersentry 
of judgment of record in the said cause in the Circuit 
court. The latter stated that he had no recollection of 
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any suit having been instituted against him, either in the 
Circuit court of Mobile county, or in any other court, 
wherein Coleman was plaintiff; that he did not believe 
any, such writ was ever served on him; that he had no 
recollection of having ever seen or heard of any execu- 
tion in such a case, before the execution lately levied on 
his property; that he was induced to execute™a forth- 
coming bond for the property levied on, because he was 
advised, by so doing he would have time to release him- 
self from the judgment, by having the execution quashed 
at the ensuing term of the Circuit court, which he .was 
advised, would be the least troublesome manner to free 
himself from the execution; and that he had no inten- 
tion or idea whatever, in executing the forthcoming bond, 
of acknowledging the existence of any judgment against 
him, on which the execution could lawfully issue. The 
motion was overruled—Page excepting to the decision of 
the court, and the presiding judge signed a bill of excep- 
tions, which discloses the facts before stated. The judg- 
ment entry is as follows: 

“Samuel Coleman vs. Jacob Page.—Motion to quash 
executit ; because of there being no sufficient judgment; 
execution issued, 22d day of September, 1837; which 
motion being fully heard, it was considered by the court, 
that the same be overruled.” 

It does not appear that Coleman was notified that the 
motion would he nade, or that he was before the court 

person ‘or by attorney, when its action was demanded. 

‘he refusal of the Circuit court to quash the execution, 
‘is now assigned as error. 








Dunn, for the plaintiff in error. 
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GOLDTHWAITE, J.—Before entering into an exami- 
nation of the points presented in argument, it is necessa- 
ry to dispose of the preliminary objection to the jurisdic- 
tion of the court. It is insisted for the defendant in er- 
ror, that a refusal to entertain a motion of this descrip- 
tion, is not such a final judgment as will sustain a writ 
of error. 

This question has been several times presented before 
this court, and has uniformly received the same determi- 
nation. In Creighton vs. Denby, (Minor, 250,) a judg- 
ment of the Circuit court, refusing to quash an execution, 
was reversed, and the execution quashed by this. court. 
In Wilkinson vs. Goldthwaite, (1 Stew. & Por. 159,) the 
general question was very fully examined, and the court 
then decided, that a writ of error could be maintained 
on a refusal to enter a judgment, nunc protunc. In Bay- 
Tor vs. McGregor. & Darling, (1 Stew. & Por. 158,) a judg- 
ment of the Circuit court, refusing to credit an execution 
with a sum of money, was affirmed, by this court, and 
no question was made as to its jurisdiction. And in the 
case of Isaacs et’ al.’vs. The Judge of the County court of 
Jefferson county, (5 Stew.:.& Por. 402,) a refusal to quash 
was reversed, and the execution quashed by this court. 
After these repeated adjudications, the practice cannot be 
permitted to be questioned. 

The record does not disclose the reasons which induced 
the Circuit court to_overrule this motion, and we cannot 
reverse its decision, unless it satisfactorily appears, “that 
no cause could have existed to warrant the course par- 
sued. The court was not bound to entertain the motion, 
if notice had never been given to the adverse party, ora 
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sufficient reason for its omission shewn. In the case of 
Clemens vs. Judson et al. (Minor, 395,) it is said that no- 
tice is necessary, when a motion is made to enter judg- 
ment nune pro tunc, but that the notice need not appear 
of record. In the case of Baylor vs. McGregor ¢- Darling, 
(1 Stew. & Por. 158,) the judgment of the Circuit court, 
refusing a motion to enter a credit on an execution, and 
to satisfy a judgment, was affirmed, because it did not 
appear that notice of the motion was given to the ad- 
verse party. Without deciding that a notice is absolutely 
necessary to be given, in these or similar cases, it is clear 
from the authorities cited, that a court may, in the exer- 
cise of its discretion, refuse to entertain a motion, unless 
notice is given, or some sufficient reason shewn, for its 
omission. The entry of the overruling of this motion 
states, that it was fully heard, but this is in no wise in- a 
consistent with the idea, that after’ ee hearing, the’ 
court might have considered. the cis e Wbich, ought 
not to be determined, wittidnt, portunity”: Afforded 
to the adverse party of beivig: ‘h Eta: if, ‘tie conchision 
could be arrived at, that the party” ‘was Before the court, 
we would not be at liberty’ to liesitate. in pronouncing 
there was error in refusing to ‘Quasi’ “the execution, as 
every question raised in this court ‘against the authority 
to do so, has- hitherto beef decided, “except that which 
is supposed to ‘arise from the fortheoining bond. 
' "The entering into this, cannot ‘be construed as a con- 
‘Bent'that the proceedi@gs should ‘be ohsidered as regular, 
waiyer Ofwtife irregularity. If the suit was on 
ond. the party might not be permitted to deny the 
validity of the judgment, because he would be estopped 
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by his solemn deed, in which the existence of it is ad- 
mitted; but this very rule, would make it the more im- 
portant for him to obtain the judgment of the court set- 
ting aside the execution, and consequently destroying the 
legal effect of the bond. 

The only mode by which the irregularity of the exe- 
cution could be brought to the notice of the court, was 
by affidavits, and if the sole entry of judgment is the one 
shewn, the execution was improperly issued, and should 
have been quashed—(Tombeckbee Bank vs. Strong’s ex’r, 
1 Stew. § Por. 187; Draughan vs. Tombeckbee Bank, }. 
Stewart, 66; Isaacs et al. vs. Judge of the County court 
of Jefferson county, 5 Stew. & Por. 402.) The case last 
cited, is also a conclusive answer to the argument used 
at bar, that an execution cannot be quashed after its 
return, as Well as the assertion, that the only mode of 
relief, is by swpersedeas. 'The only reason on which the 
refusal of the Circuit court to entertain the motion can 
be sustained, is because the record does not disclose a 
notice to the adverse party, or a sufficient cause for its 
omission. 

Let the judgment be affirmed. 
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